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CONSTITUTIONAL DEVELOPMENTS IN 
PAPUA AND NEW GUINEA 1960-61+ 


C. J. LYNCH* 


IN THE LAST MONTHS OF 1960, four pieces of legislation were passed, 
designed to reform the political constitution of the Territory of 
Papua and New Guinea. They were the Papua and New Guinea Act 
(No. 2) 1960, passed by the Commonwealth Parliament and assented 
to by the Governor-General on 17th October, 1960, in Port Moresby; 
and the Legislative Council Ordinance 1960, the Administrator’s 
Council Ordinance 1960 and the Public Works Committee Ordinance 
1960, passed by the Legislative Council for the Territory of Papua 
and New Guinea.’ 

This being the first time that the constitutional set-up in the 
Territory has come under legislative review since 1949 (for, although 
the Legislative Council did_not take the place of the Governor-General 
in Council as the legislative organ until November, 1951, the neces- 
sary power was already included in the Papua and New Guinea Act 
1949), it seems desirable to make an early analysis of the constitu- 
tional changes made, even though the full significance of some of 
them is not clear as yet. 

The amendments to the Papua and New Guinea Act — scil. the 
Papua and New Guinea Act (No. 2) 1960 — cover, from the present 
point of view, three principal matters. Firstly, the constitution of 
the Legislative Council is changed, mainly by reducing the official 


¢This paper is based on an address to the Papua and New Guinea Regional 
Group of the Royal Institute of Public Administration at Port Moresby on 9th 
February, 1961. It has been brought up to date as far as practicable to the end 
of the Legislative Council meeting in April, 1961, but because of the writer’s 
absence from the Territory and the fact that the Debates have not yet been 
printed it has not been possible to cover the meeting in June, 1961. It is under- 
stood, however, that no major developments occurred. Brief comments on 
certain aspects of the constitutional developments have already appeared in the 
Journal of the Polynesian Society, Vol. 70, No. 2, June 1961, and the Journal of 
the Public Service (Port Moresby), Vol. 3, Nos. 1, 2, March-June, 1961. 

*C. J. Lynch, LL.B., Crown Law Office, Papua. 

1. The relevant sections of the Papua and New Guinea Act (No. 2) 1960 
came into force on 9/12/1960, and the Legislative Council Ordinance 1960 on 
12/12/1960; the first elections under the new regime were held on 18/3/1961, 
and the first meeting of the reformed Legislative Council extended from 10/4/1961 
to 14/4/1961. The Administrator’s Council was appointed on 10/4/1961 and 
the Standing Committee on Public Works on 13/4/1961. 
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majority and increasing the number of the elected members. Secondly, 
a new element enters the electoral picture, with provision for the 
election of certain members by natives, either directly or indirectly. 
Thirdly, the former Executive Council is abolished and a new Council 
provided for, to be known as the Administrator’s Council. 

The following table may be of assistance in reviewing the effect of 
the first set of amendments :— 


Old Legislative New Legislative 
Class of Member Council Council 


PN SCS Wek eae 1 1 
Nominated official .. .. .. .... 16 14 
Nominated non-official— 
Native .... ee re 3 
Gao he. ces Gowan we 3 10 
SO ere ae ee 3 
Elected— 
I ba oa de ee ST ae 3 6 
PS Sides Coe LL — 6 


NE iis 494 <an eee ches 29 37 


In explanation, four points need to be made. 

Firstly, under the old Council it was not the Papua and New 
Guinea Act which prevented native members being elected. The Act 
(Section 36(1) (c)) merely provided that the elected members should 
possess such qualifications as were provided by Ordinance and should 
be elected, as provided by Ordinance, by electors of the Territory. 
Section 8 of the Legislative Council Ordinance 1951 (enacted by the 
Administrator of the Commonwealth? in Council) made it a dis- 
qualification to be an alien or a native. 

Secondly, there was similarly no legal barrier in the old Council 
to natives’ being official or nominated non-official members, either 
Mission or other. In practice, no natives were nominated other than 
the three prescribed native members, until Dr Reuben Taureka, an 
officer of the Territory Public Service, took his seat on Monday, 17th 
October, 1960. In this regard, however, it is to be noted that until 
quite recently there was no satisfactory method of entry by natives 
into the Public Service, except for the Auxiliary Division, a Training 
Division which had been founded in 1957 as a preliminary to entrance 
into the Public Service proper. 


2. Not to be confused with the Administrator of the Territory, who is the 
head of government within the Territory. 
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Thirdly, of the ten nominated non-official members of the new 
Council, at least five must be natives, giving a minimum native repre- 
sentation of eleven.® 

Finally, the Act provides in Section 36(1)(c), as amended, for 
twelve undifferentiated members to be elected, while Section 36(3) 
provides for the break-up as shown in the Table as an interim pro- 
vision until a date to be fixed by or under Territory Ordinance. As, 
however, it is clear from official statements that this is some time 
off, I intend to refer to the elected members of the new Council as if 
they were divided into the two categories shown in the Table. 

One major point which immediately stands out is that with an 
official minority of fifteen (including the Administrator who has, if 
necessary, both a deliberative and a casting vote) as against twenty- 
two non-officials, the Government will need the support of at least 
four non-officials to govern — and if the Administration is to avoid, 
as it clearly should, dependence on the use of the Administrator’s vote 
in his capacity as President of the Council, it requires five supporters. 
Incidentally, in nine years’ experience of the operation of the old 
Council, I remember only one case where the President’s casting vote 
had to be exercised in order to implement Government policy,* but 
from every point of view, and especially for the future internal 
political development of the Territory and of the Legislative Council, 
this should be allowed to occur in the future only in a real emergency. 

It is worth while digressing for a little, in order to examine the 
safeguards which exist against the blocking by the Legislative Council 
of Government policy —that is, the Commonwealth Government’s 
policy, as, for both national and international reasons, at this stage 
it is the policy of the Commonwealth Government which obviously 
must prevail in the long run. 

These safeguards are four, of which only one is positive. 

The first is the reserve power of legislation possessed by the Com- 
monwealth Parliament.5 However, it would be clearly wrong in 
principle and dangerous in practice to rely on this approach to over- 
bear a recalcitrant Legislative Council, although from the non-official 


8. In the 1961 Council, 6 of the nominated members were natives (including 
Dr Taureka), bringing the total to 12, or just over half the non-official member- 
ship. 

4. By R. W. Wilson, Acting Administrator, on 30/5/1956 (Legislative Council 
Debates, 30/5/1956, p. 44). 

b. Incidentally, under Section 33 of the Papua and New Guinea Act, no other 
Commonwealth Act applies as such to the Territory ‘unless expressed to apply 
thereto’. In fact, extremely few Acts so apply, and where provisions substantially 
identical with an Act are required in the Territory, the tendency is for the 
Territory to enact an Ordinance paralleling the Act. 
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point of view it would result in a thorough airing in the Parliament 
and in the Australian Press of what would obviously be a most 
controversial issue. 

The second and third safeguards are basically identical in form. 
Although Ordinances are made by the Legislative Council itself — 
unlike Commonwealth Acts, for example, which are expressed to be 
enacted by Her Majesty, the Senate and the House of Representatives 
jointly —they require assent before they have any force.* Assent in 
most cases is given by the Administrator but Ordinances on certain 
subjects must be, and any Ordinance may be, reserved for the 
Governor-General’s pleasure.? The power to refuse assent is not 
merely a formal one, although the Administrator has, to the best of 
my knowledge, refused his assent to only two Ordinances, and that in 
order to correct obvious major accidental errors in the Ordinances and 
to enable corrected Bills to be brought down — matters which, as a 
Bill would not at that stage have become an Act, would be cured in 
the Commonwealth by a reference back by the Governor-General. 
However, the Governor-General has refused assent, in whole or in 
part, to about ten Ordinances. 

The last safeguard lies in the fact that, under Section 50(1) of 
the Papua and New Guinea Act, even when the Administrator has 
assented to an Ordinance the Governor-General may, within six 
months, disallow the Ordinance or any part thereof. Advantage has 
been taken of this power on eight occasions, the latest being the dis- 
allowance of the Roads Maintenance Ordinance 1960.® 

The practical difficulties which flow from the disallowance of an 
Ordinance after it has come into operation have led in practice to the 
evolution of a system whereby: firstly, Ordinances are almost invari- 
ably expressed to come into operation ‘on a date to be fixed by the 
Administrator by notice in the Gazette’; secondly, the Governor- 
General indicates formally that he does not intend to disallow an 
Ordinance; and finally the Ordinance is not usually brought into 
operation until this intention is notified. The notification, by the way, 
is blessed with the clumsy but accurate title of a ‘notice of non- 
disallowance’. 

While, considering that the Legislative Council has passed about 
seven hundred Ordinances during its nine years of existence, this 
seems to indicate little interference, it is clearly irritating and frust- 
rating for the local legislators, and the degree of irritation, together 
with the vehemence of its expression, can be expected to increase in 






































6. Papua and New Guinea Act, Section 49. 
7. Ibid., Sections 49, 51 and 52. 


8. Papua and New Guinea Government Gazette No. 42 of 1960, 29/9/1960. 
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direct proportion to the degree of independence of members of the 
Council. 

It seems, therefore, that all the legislative safeguards involve 
dangers, some of them grave, to the development of the Legislative 
Council itself. The only real alternative is for the official minority to 
secure the support of non-officials. From the tactical point of view, 
it seems that there are a number of ways in which this could conceiv- 
ably be done — not all of them desirable. 

The first is a deliberate policy of playing one group off against 
another. While this might be necessary in a particularly tight corner, 
the general adoption of any such approach would certainly augur ill 
for the future internal development of the Council. From a practical 
angle, since the official members are primarily administrators and 
only secondarily, if at all, politicians, it is doubtful whether they 
would be politically astute enough to carry out any such policy, the 
results of which could be, even in the short term, disastrous if ineptly 
handled. 

A second alternative is to appoint as nominated members persons 
who are known to support Government policy. This looks attractive, 
but has very obvious weaknesses. It should be remembered that, in 
a multi-racial society such as the Territory in its present stage of 
development, inevitably there is a multitude of issues on which, with 
the best will in the world, men differ violently. With the known 
independent, not to say intransigent, attitude of immigrant Terri- 
torians it seems a little too much to have to count on this type of co- 
operation, even if, as is a possibility in theory at least, it were made 
a requirement for appointment that some or all of the nominated non- 
officials pledge their loyalty if called upon.’ In either case, the system 
would collapse at the point where it would be most needed — on the 
most controversial issues. Again, even if five nominated non-officials 
were pledged to lend their support to the Government in a crisis, a 
tactically-timed mass resignation would leave the unpledged non- 
officials in control. 

However, some indications of the Commonwealth’s policy in rela- 
tion to the appointed members have been given. Of the ten appointed 
members, five must, by statute, be natives, and the Government has 


9. One of the nominated members, Mrs R. Bates (who incidentally, is a 
temporary employee of the Administration) made it clear that she intended to 
vote strictly according to her conscience. ‘I wish to express my appreciation of 
the privilege of serving this Territory I love so well. I consider myself fortunate 
that I am a nominated member and therefore not bound to follow the policy of 
any party or faction, and will vote on any particular matter as my conscience 
dictates.’ (Legislative Council Debates, 12/4/1961, p. 25.) 
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stated that of these at least two will be ‘native members who can 
speak for those people in backward areas who cannot take part in 
any system of election at this stage. Secondly .... [the Admini- 
strator] .... will be instructed to use his power of nomination to 
assist in giving membership to some of those advanced leaders of the 
native people who may be debarred from becoming candidates for 
election because they are in Administration employment... . It is 
intended to use the power of appointment to ensure that some of these, 
at least, will obtain membership of the Council as appointed mem- 
bers’..° This certainly seems to prevent the calculated use of more 
than, say, one native appointed non-official member to support the 
official minority. 

In relation to the balance of the appointed members, ‘the Admini- 
strator will be asked to consider the appointment of two persons from 
the Christian missions in the Territory, having regard to the fact that 
since the inauguration of the Council, the missions have had three 
statutory places’.1! Again, however, it appears that these members 
are intended to be ‘voices that will be raised for sections of the popula- 
tion whom missions can claim to know more closely and understand 
more clearly than others do’.!? 

Insofar, therefore, as certain of the appointed members are in- 
tended to act in a quasi-representative capacity, the Government’s 
freedom of action to ensure support for its policies has been severely 
restricted by its own decisions. 

As a sidelight on the lack of anything approaching party solidarity 
and discipline in the Legislative Council: amongst eighteen Divisions 
called for in the old Council up to the end of 1958, the official members 
were unanimous in only seven, and the unofficial in only two, cases. 
However, since the almost unanimous stand in 1959 against the 
Income Tax Bill, attitudes have hardened, and it will be interesting 
to see how the situation develops." 

The answer seems clear enough. Firstly, it will be of vital import- 
ance for the Minister, the Administrator and the official members to 
ensure that they win and retain for their policies informed popular 
support in the Territory. Secondly, the officials, or at least a nucleus 
of them, will have to concentrate on acquiring and using purely 







































10. Hansard, H. of R., 6/10/1960, p. 943. Of the six native nominated members, 
four are permanent or temporary employees of the Administration. 

11. Hansard, ubi cit. 

12. Hansard, ubi cit. 

13. During the June, 1961, meeting of the Council, a division was called on a 


relatively minor non-official amendment to the Child Welfare Bill, when the 
officials were defeated. 
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political skills, with a consequent diminishing of their administrative 
work. Thirdly, a more highly-skilled propaganda (I use the word in 
its dictionary, not the popular, sense) and intelligence agency will 
have to be established and used. Finally, much more attention will 
need to be given to popular opinion in the framing and especially in 
the presentation of policies. A further probability is that more use 
will be made of the above-mentioned safeguards which are built into, 
or implicit in, the Papua and New Guinea Act, at least in the last 
resort. 
* * * ~ * * 


The second set of changes made by the amending Act relates to 
elections by natives. Although these are better discussed in detail 
in relation to the Legislative Council Ordinance, it is to be noted here 
that not only are the provisions for separate native elections and 
representation interim only — as appears on the face of the amended 
Act in Section 36(3) —but also that Section 36(4A) specifically 
provides for elections by natives by ‘a system of election under which 
the natives who vote at the elections are themselves elected or chosen 
by natives’ —in other words, by a system of indirect elections. 

In view of the content of the Legislative Council Ordinance, it is 
not necessary to canvass the various possible types of indirect elec- 
tion, but it might be stated that Section 36 is sufficiently flexible to 
allow of the following situations: (a) direct elections by non-natives 
and indirect elections by natives, each of a different class of member; 
(b) the same system of elections, but for only one class of member; 
(c) direct election by natives and non-natives on separate rolls for 
two classes of member; (d) the same for only one class of member; 
(e) direct election on a common roll. 


* * * * * * 


The third major element in the amending Act to which I referred 
at the commencement of this paper was the abolition of the Execu- 
tive Council and the creation in its stead of the Administrator’s 
Council. This matter is closely tied up with the Administrator’s 
Council Ordinance 1960 which implements the relevant portion of the 
Papua and New Guinea Act, but at this stage it seems desirable to 
have a brief look at the position before the amending Act was passed, 
and to note the main resultant changes. 

The Papua and New Guinea Act 1949 originally provided for an 
Executive Council ‘to advise and assist the Administrator’. The 
Executive Council consisted of not less than nine official members, 


14. There were normally ten, with a varying number of officials as advisers 
to the Council. 


123 





CONSTITUTIONAL DEVELOPMENTS IN PAPUA AND NEW GUINEA 


and on the one hand matters might only be laid before the Council 
by the Administrator, and on the other he was not bound by its advice. 
If, however, he refused to accept the advice, the Administrator was 
required to report to the Minister, giving his reasons. 

Many Territory Ordinances provide for matters to be dealt with 
by ‘the Administrator in Council’ —an example being the making 
of Regulations.** However, the Council as set up under the Act was 
a purely advisory body, and its statutory functions were prescribed 
by a great number of individual Ordinances. 

The main changes introduced in this regard by the 1960 amend- 
ments to the Papua and New Guinea Act were as follows. Firstly, 
the new Administrator’s Council consists of the Administrator and 
only six members — three official and three non-official members of 
the Legislative Council, not less than two of the latter being elected 
members. There are three major changes here. The first is the direct 
linkage between the Legislative Council and the Administrator’s 
Council, in that to be a member of the Administrator’s Council one 
must first be a member of the Legislative Council. The second is 
that, for the first time since the Papua and New Guinea Act was 
enacted in 1949, provision is made for non-official membership of the 
Administrator’s advisory council. The pre-War Executive Councils 
for the Territory of Papua and the Territory of New Guinea had 
each provision for one of the members of the Council to be selected 
from the non-official membership of the Legislative Council, but the 
Papua and New Guinea Act made no such provision. Again, the 
Administrator is for the first time made a member of his own advisory 
council. Secondly, the amended Act provides for an Ordinance to 
prescribe the particular functions of the Administrator’s Council, in 
addition to its general advisory role. As stated earlier, the functions 
of the Executive Council were fixed by a series of Ordinances, but 
there was no general Ordinance. Finally, the Act itself does not 
specifically provide that the Administrator is not bound by any advice 
given by the Administrator’s Council. 

It is difficult to discuss the effect of some of these changes except 
with reference to the Administrator’s Council Ordinance, and I shall 
deal with them largely in that context. However, regardless of the 
details of the functioning of the new Council, its composition raises 
some interesting questions. 

A basic point is, of course, that the Executive Council or the 
Administrator’s Council or whatever we may care to call the senior 


15. Under the Ordinances Interpretation Ordinance 1949-1959 ‘the Administra- 
tor in Council’ meant the Administrator acting with the advice of his Executive 
Council. 
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advisory body is normally, in a colonial context, the body from or 
through which a Cabinet ultimately emerges. On the other hand, 
particularly at the present stage of development in the Territory 
where it is impracticable precisely to separate politics from admini- 
stration, it is a key administrative institution. 

It is not my purpose here to discuss the question of the evolution 
of a Cabinet system, which would be the subject of a much more 
detailed paper than the present, but in the long run two points are 
clear. An embryonic Cabinet must come from and be responsible to 
the Legislative Council and hence should, directly or indirectly, be 
elected by the Council. Obviously, it is not considered practicable at 
this stage in the Territory’s development to go as far as that, but 
the new arrangement — although it has weaknesses to which I shall 
refer later —certainly heads in the right direction in this regard. 
Whether the disadvantages outweigh the advantages is another 
question. 

Since at least two of the three non-officials on the Administrator’s 
Council are to be elected members of the Legislative Council, while 
the other must be either an elected or a nominated non-official mem- 
ber, there seems no reason why the next step should not be taken, 
with the elected members of the Legislative Council choosing their 
own nominees, or at least those of them who are required to be 
elected members. This can be done under the Act, as appointments 
are made by the Minister (not the Governor-General as in the case 
of the Executive Council) on the nomination of the Administrator. 
What weight an Administrator’s recommendations will carry from 
time to time is, of course, largely a question of the personal relation- 
ship between the Minister and the Administrator of the day, but it 
is clear that the pace of development, as in all colonial administra- 
tions at a comparable stage, will depend very largely on the person- 
ality and perceptiveness of the Administrators who, like their senior 
officials, will have to develop political foresight and expertise to a 
degree which to date has really not been necessary. 

As I said earlier, however, the Administrator’s Council seems to 
suffer from a number of disabilities. First of all, contrary to what 
would normally be the future line of development, the Administrator 
himself is a member of the Council which is intended to advise him, 
and in fact in the event of a straight-out split in the Council holds 
the balance of power. This seems anomalous in principle, and likely 
to militate against that progressive withdrawal of the Head of Gov- 
ernment from the public political scene which has been a feature of 
British colonial history. Incidentally, the Administrator (or in Papua 
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until 1940 the Lieutenant-Governor) has never been a member of the 
Executive Council. 

There is a possible guide to the thinking of the Commonwealth 
Government in the fact that the specific provision in the former 
Section 23 of the Act that the Administrator is not bound by the 
advice of his Council has been omitted. This seems to make the way 
clear for the Legislative Council to provide that he shall be so bound, 
but if this is the line of development envisaged by the Commonwealth 
it is clear that in the meantime the Administrator is entering further 
into the executive field, rather than being withdrawn from it. As we 
shall see, the Administrator’s Council Ordinance may give some clue 
as to the Government’s intentions in this regard. 

The second disadvantage which I can see is in the organization of 
the Council itself from the point of view of policy-formulation or 
advice. If the Administrator’s Council is to be the top-level advisory 
body to the Adniinistrator—as presumably it is—it would seem 
necessary that the members should be competent to deal with and to 
take responsibility for all the varying functions of Government — 
that is, to form a type of nominated ‘Cabinet’. 

In my view the Administrator’s Council is not geared to do this. 
The Public Service at the moment is divided into fifteen Depart- 
ments,'* and of these at least five are logical contenders for repre- 
sentation on the Administrator’s Council—the Department of the 
Administrator, Treasury, Native Affairs, Agriculture, Stock and 
Fisheries and Law.'” 

Again, this is too complex a matter to be dealt with here, but if 
my view is correct, the Council cannot operate as it should unless the 
non-official members are given direct responsibility for governmental 
functions, and the Administrator’s effective advisers may have to 
operate independently of the Council and without statutory auth- 


16. The Departments of the Administrator; the Public Service Commissioner; 
the Treasury; Native Affairs; Agriculture, Stock and Fisheries; Lands, Surveys 
and Mines; Forests; Law; Education; Public Health; Customs and Marine; 
Posts and Telegraphs; Public Works; Labour. The creation of a Department of 
Trade and Industry (which will, inter alia, replace the Department of Customs 
and Marine) has also been announced. In July, 1961, the former Department of 
Civil Affairs was abolished, its functions being divided between the Departments 
of the Treasury and of Law. 


17. The first official appointees to the Administrator’s Council were Dr J. T. 
Gunther, M.L.C. (Assistant Administrator); H. H. Reeve, M.L.C. (Treasurer 
and Director of Finance); J. K. McCarthy, M.L.C. (Director of Native Affairs). 
The non-officials were I. F. G. Downs, M.L.C. (non-native elected member for 
New Guinea Highlands) ; J. D. Guise, M.L.C. (native elected member for Eastern 
Papua); and B. E. Fairfax-Ross, M.L.C. (nominated member). 
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ority. Two focal points for this type of development might well be 
the irregularly held Administrator’s Staff Conference (which could 
become an informal version of the Netherlands New Guinea Council 
of Department Heads), and the Land Development Board, a non- 
statutory body of Departmental Heads concerned with land develop- 
ment and utilization. 

In this connexion, it is interesting to note that the ‘representative 
role’ of the Administrator’s Council is emphasized by the Common- 
wealth Government’s decision that ‘a direction will be given to the 
Administrator that at the beginning he should use his power of 
nomination to ensure the presence on the Administrator’s Council of 
at least one native member of the Legislative Council. He may appoint 
more if more are available’.'* In fine, the Administrator’s Council is 
primarily a political institution. 

As far as the suggestion that the non-official members of the 
Administrator’s Council should be given responsibility for govern- 
mental functions or Departments within the Administrator’s Council 
is concerned, with the present situation of a Legislative Council and 
an Administrator’s Council which are very much part-time bodies 
(the Legislative Council normally sits for about three weeks per 
annum) I cannot see how non-officials can obtain the necessary know- 
ledge and expertise to make a positive contribution. 

The foregoing completes my survey of the Papua and New Guinea 
Act (No. 2) 1960, and the next step is to examine the Ordinances 
which flowed from it and which presumably fill in the details as they 
are seen to-day. I shall first deal with the Legislative Council Ordin- 
ance 1960. 

In an Explanatory Memorandum circulated by the Assistant Ad- 
ministrator of the Territory, who introduced the Legislative Council 
Bill into the Legislative Council,!® the purpose and effect of the Bill 
were described as follows :— 

‘The Bill has four main aims, 


‘Firstly, on the administrative side, it provides for a new statutory position 
of Chief Electoral Officer to whom the Returning Officers are made responsible, 
and defines his functions. In this regard, the Bill follows closely the Com- 
monwealth Electoral Act, insofar as those provisions are applicable in the 
Territory. 

‘Secondly, it divides the Territory into six electorates, in place of the former 
three, and attempts to rationalize electoral boundaries. 

‘Thirdly, it provides for the election of two members for each electorate— 
one by persons on the electoral roll and one by or on behalf of certain natives. 


18. Hansard, Senate, 6/10/1960, p. 944. 
19. 19/10/1960. 
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‘Finally, it provides for the method of election of native members. This is, 
of course, probably the most significant point. 

‘As for the machinery of the elections by persons on the electoral roll, that 
remains as at present. 

‘The machinery provided for the other class of election is, however, quite 
different. Most will be conducted through the Native Local Government 
Council organization, and the stages in the procedure are as follows:— 

1. Nomination. Any native, supported by at least six others, may nominate 
within the time fixed for nominations generally. 

2. Appointment of Council Representatives. As soon as practicable after the 
close of nominations, the District Officer calls a meeting of the Native 
Local Government Council to appoint a representative or representatives, 
the number in each case being fixed by the Administrator in Council. 

. Electoral Convention. On the polling day, the Returning Officer for each 
electorate convenes a meeting of the Council representatives for the 
electorate. It is anticipated that opportunity will have been previously 
provided for both representatives and candidates to get together for dis- 
cussions. 

‘However, provision is made for communal groups outside Council areas 
to share in these elections. These groups are defined by the Administrator in 
Council, and the procedure parallels that for Native Local Government 
Councils. In defining the communal group, the Administrator in Council also 
declares how Stage 2 (the appointment of representatives) is to be conducted. 
This is necessary because of the facts that the nature and composition of 
these groups will doubtless vary considerably, and because there is no ready- 
made machinery, such as a Native Local Government Council, available. 

‘At the third stage, the Electoral convention, the representatives of the 
communal groups join in with the Council representatives in the elections of 
members.’ 


For present purposes, the significant points are, firstly, the decision 
not to adopt a common roll (although as pointed out earlier, the 
machinery provided by the Act is sufficiently flexible to allow of it 
in the future by decision of the Legislative Council itself) ; secondly, 
the use of indirect elections; thirdly, the association of the Native 
Local Government Council structure with Legislative Council elec- 
tions; and finally, the extension of the system of indirect elections 
to ‘communal groups outside a Council area’, thirty-three of which 
were declared on 9th January, 1961.”° 

The question of the provision of a common roll has been touched 
on elsewhere in a paper (as yet unpublished) which I delivered to the 
Papua and New Guinea Regional Group of the Royal Institute of 
Public Administration on 19th June, 1960, at Port Moresby, entitled 
Towards a Native Franchise for Papua and New Guinea. That paper 
is too long to be reproduced here, but its basic thesis was that the 


20. Papua and New Guinea Government Gazette No. 3 of 1961, 10/1/1961, pp. 
58-60. These declarations were subsequently amended slightly—see Gazettes 
No. 7 of 1961, 2/2/1961, pp. 91-92, and No. 8 of 1961, 6/2/1961, p. 98. 
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only obstacle in the way of the extension of the universal, or almost 
universal, franchise was the mechanical one of recording and check- 
ing names. That thesis received a good deal of support from public 
servants and others with wide experience in the Territory, the only 
real differences of opinion being on the estimate of the time involved. 
The principle is incorporated, of course, in Section 36 of the Papua 
and New Guinea Act as amended, and the Governor-General, the 
Minister and the Government generally have laid heavy emphasis on 
the fact that the present arrangements are interim only. 

One practical difficulty which—if early action is not taken to 
implement the principle of the common roll — may well arise under 
the Legislative Council Ordinance, comes from the tendency of 
pressure groups to entrench themselves in power, given the oppor- 
tunity. However, the Government, in abolishing the specific Mission 
representation in the old Council, has shown that the tendency can 
be combated, even though, as stated earlier, by administrative action 
the Government appears to have retreated slightly. 

The use of indirect elections, however, poses major difficulties. In 
considering this matter, it should be remembered that already a 
population of almost three hundred thousand people are participating 
in direct elections for Native Local Government Councils, and in 
relation to these people at least there should be no practical obstacle 
to direct elections. In addition, two hundred thousand have already 
been included as ‘electoral groups’ in the March, 1961, elections. 

It seems that there are two dangers inherent in the system. The 
first is that it could give the impression that the native people are 
being offered only a second-class franchise, a type of franchise which 
the non-natives do not want and do not have. Only early action to 
implement the policy of Section 36(1)(c) of the Papua and New 
Guinea Act will obviate this. 

The second objection is perhaps more significant. An electoral 
college approach appears to offer an unrivalled opportunity for 
pressure-group politics and political chicanery, especially in a country 
where there is hardly the shadow of a party mentality. 

In addition, the system necessarily involves uneven representation 
even among the enfranchised. Something of the sort, of course, is 
inevitable, but the point to be made here is that the considerations 
which are important in determining, for example, Native Local Gov- 
ernment Council areas (i.e., mainly the workability from a financial 
and administrative viewpoint of a given area) are entirely different 
from those which apply to the selection of central government 
electorates (e.g., the necessity to weigh rural areas as against urban 
Port Moresby). Finally, as mentioned earlier, the provision of a 
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different type of electoral system could end by merely emphasizing 
the racial division of the electorate, with a carry-over of racial 
political attitudes into the era of the common roll. 

The next point which the Ordinance raises concerns the associa- 
tion of Native Local Government Councils with Legislative Council 
elections. While the issues are not wholly clear, what is clear is that 
there are certain dangers in the system both for the Local Govern- 
ment Councils themselves and for native political development gene- 
rally. 

Firstly, it could militate against the growth of a national attitude, 
and could encourage ‘splinter’ politics, by tying the central system 
down to local politics. As an example, of the five Local Government 
Councils in the New Britain Electorate, four are Tolai Councils in 
the Gazelle Peninsula. This must give them an enormous majority 
of votes at the New Britain Electoral Convention, which puts the 
other Council in the Electorate in a hopeless position if a major 
difference arises between the Tolais and the others. The results could 
well be that a group of Councils would refuse to surrender a com- 
manding position by amalgamating (which is sometimes highly desir- 
able from the Local Government viewpoint), while other Councils 
might well resent that position. 

Again, the proposals obviously give room for pressure being 
brought to bear to create new Councils in areas which, for say 
financial reasons, can not support them. The Native Local Govern- 
ment issue may therefore be affected by matters extraneous to its 
peculiar problems, while the central complex of government and 
administration may come directly under the influence of ‘parish- 
pump’ politics. The basic point is that Native Local Government 
Councils are organized and their areas defined in terms of considera- 
tions and purposes which have little or nothing to do with the Legis- 
lative Council or with central government, and linking the two as 
directly as has been done may merely cloud the issue. 

Finally, the widening of the indirect franchise so as to link outside 
groups with Native Local Government Councils brings its own prob- 
lems. Firstly, the question of the definition of these groups arises. 
In the course of the debate in the House of Representatives, the 
Minister for Territories instanced the Kerema population of Port 
Moresby and the Papuan population of Rabaul. In both cases, it might 
prove difficult to define and enrol a transient population, although no 
doubt this could be overcome by the fixing of a residence-qualifica- 
tion. There is also the possibility of double representation, in that 
many of these persons will already have a say in the elections through 
their home Local Government Councils. A final difficulty which in 
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‘ practice could become significant is the problem of identification of 
the individual members of whatever classes are selected.*! 

These, however, are merely difficulties to be overcome, no matter 
how the problem is attacked, but there is a further danger involved 
because of the linkage of these groups with Native Local Govern- 
ment Councils. In some parts of the Territory there exist compara- 
tively small but vociferous groups of anti-Council natives. An instance 
is the group in the Gazelle Peninsula of New Britain centring around 
the village groups of Raluana and Navuneram. These people, apart 
from their anti-Council bias, are just as capable of exercising the 
franchise as their next-door neighbours who are under Local Govern- 
ment Councils, and so in the normal course of events should be 
amongst the first non-Council candidates for the franchise.?? 

Looked at solely from the point of view of the Legislative Council, 
the answer seems to be that these groups are almost bound to receive 
the franchise. However, from a slightly different position the picture 
changes significantly. 

The initial extension of the franchise is clearly a matter which the 
Government has closely allied to Native Local Government Councils, 
particularly since it makes-indirect use of Council rolls and direct use 
of the machinery of Council elections. I think that there is no doubt 
that the electors of Native Local Government Councils will, with 
perhaps some justification, regard the right to have representatives 
on the Legislative Council as a Native Local Government Council 
perquisite. 

Particularly if the franchise were extended to the so-called ‘dis- 
sident’ groups, there is a danger that, ta the native mind, the declara- 
tion of these groups may well be considered to be the giving to the 
people concerned of a right for which the Native Local Government 
Council electors have to pay in cold cash, by way of Council tax. This 
tax, by the way, is fixed and levied by Native Local Government 
Councils themselves, and in néarly every instance is more than the 


21. For the 1961 elections, the groups declared consisted mainly of those known 
to be ready for Local Government Councils, together with the migrant popula- 
tions of the three main centres (Port Moresby, Lae and Rabaul). The usual 
declaration related to the inhabitants of specified villages or village groups, and 
the method of election chosen was the relatively crude, but effective, one of 
convening a general meeting at which representatives were elected to the 
electoral colleges by open ballot on the preferential system. It is hoped that a 
detailed analysis of the electoral methods used and the elections themselves will 
be published shortly. 


22. In the result, none of them were included as electoral groups in the 1961 
elections. 
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rate of personal, or ‘head’, tax levied by the Administration.** Al-- 
ready, the Local Government Council electors are forcibly arguing 
that, where they have to finance services, etc., through taxation, these 
services should not be supplied to the dissidents by the Administra- 
tion. As Councils supply some degree of health services and provide 
school buildings, water-reticulation or water points and so on, the 
question is a very real one in their minds. 

Since the natives well know that Native Local Government Council 
rolls are based entirely on the payment of Council tax or the possession 
of an exemption therefrom, again it could appear to the people that 
a right for which they are taxed is given to others free. This might 
become a very practical problem in some areas, in particular in the 
Gazelle Peninsula, and could perhaps result in a lowering of the 
prestige of the Local Government Council system. 

Finally, with the vague definition in the Ordinance of the extra- 
Council franchise, one development which can be expected is the 
formation of pressure groups in order to obtain representation on 
electoral colleges. How exactly any such movement would develop, 
if and when it started, it is difficult to say. One obvious danger is 
that it could lead to very real inter-group rivalries between small 
units, resulting in the increasing rather than decreasing of social 
fragmentation. 

On the other hand, it is possible that an embryo party system could 
arise out of this situation with, for example, the amalgamation of 
comparatively small groups, such as the present Kerema Welfare 
Association and the Papua and New Guinea Workers’ Association™ 
in order to obtain a sufficient number to warrant representation being 
granted. However, whether it would be more desirable for a party 
system to develop out of the desire of small groups to obtain the 
franchise, rather than out of even an elementary political philosophy, 
may be doubted. It would seem that the former course would tend 
to develop a multitude of splinter parties, united only in a desire for 


the franchise and, perhaps, in opposition to the Native Local Govern- 
ment Council organization. 


23. Only a few natives pay income tax, and for any taxpayer the amount of 
personal tax paid is allowed as a rebate against income tax, The standard rate 
of personal tax is £2 per male, while Council tax averages about £4 for each male 
over the age of 17 years and each female who voluntarily enrols. In both cases 
there are provisions for total or partial exemptions. 

24. These two associations were formed in Port Moresby in or about 1960. 
Originally largely welfare or advancement associations, they have acquired an 
industrial bias and in 1960 concluded with employers’ representatives the ‘Urban 
Cash Wage Agreement’, fixing certain wages and conditions of employment for 
Port Moresby, Lae and Rabaul. 
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As against that, such a development might avoid or alleviate the 
usual colonial situation on independence, where there is only one 
effective party, since all pclitical action and political disputes have 
been aimed solely at independence, and the only real political motiva- 
tion is antipathy to the metropolitan Power.** All in all, these pro- 


visions throw up some very interesting, and perhaps crucial, possi- 
bilities. 


* * * 







. * * 


An outline of what is involved in the substitution of the Admini- 
strator’s Council for the Executive Council has been given in relation 
to the Papua and New Guinea Act. I intend in this portion of the 
present paper to look at certain implications of the Administrator’s 
Council Ordinance 1960 and of ancillary legislation brought down at 
the same time. 


In moving the Second Reading of the Administrator’s Council Bill 
in the Territory Legislative Council, the Territory’s Secretary for 
Law, Mr W. W. Watkins, M.L.C., said in part:— 


‘Turning to the present Bill, as I said earlier it is designed to carry into 
effect those provisions of the amended Papua and New Guinea Act which 
allow for functions of the Council to be prescribed. 

‘Accordingly, Clause 4 provides that all Regulations are to be made by the 
Administrator in Council, and not by the Administrator acting alone. It has in 
fact been the post-War position that proposed Regulations are invariably 
referred to the Executive Council, but certain of the older Ordinances provided 
for Regulations to be made by the Administrator himself. 

‘Clause 5 then goes on to deal with the more general functions of the 
Administrator’s Council. 

‘Subclause (1) provides that where an act or thing is prescribed by 
Ordinance to be done by the Administrator in Council, it is to be done by the 
Administrator. However, Subclause (2) further provides that in such cases 
the Administrator must ask the advice of the Council in relation to these 
matters. This provision clarifies the situation in that the Council is an 
advisory body, and not an executive one. Having received the advice, the 
Administrator takes the necessary executive action. 

‘Subclause (3) then provides that, as in the case of the present Executive 
Council, the Administrator is not bound to act in accordance with the advice 
of the Administrator’s Council. However, and Honourable Members will 
realize that this is an important change from the present position, where the 
Administrator does not accept the advice of his Council he must, at the first 
available opportunity (i.e., on the first sitting day of the next meeting of 
the Legislative Council), report his reasons to the Legislative Council. I 
have already reminded Honourable Members that under the present arrange- 
ments a similar report is made to the Minister, and accordingly this proposed 
provision associates the Legislative Council more closely again with the work- 


25. See Sir Ivor Jennings, The Approach to Self-Government: Camb. Univ. 
Pr., 1956, pp. 179-180, on ‘blaming the British’ in Ceylonese politics. 
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ing of the Administrator’s Council, and accordingly more closely with the 
executive government of the Territory. 

‘In dealing with the question of the specific functions of the Administra- 
tor’s Council, I mentioned earlier that there are a number of Bills associated 
with the present one. These are ten in all, and are designed to clarify the 
Council’s position. Certain of them remove from the Council minor ad- 
ministrative details with which the Council should obviously not have to deal 
—such as certain appointments, approval of certain marine examiners and 
so on. There are also certain functions intended to be conferred on the 
Council which at present are not so conferred—for instance, the specific 
function of advising the Administrator on recommendations of the Land 
Boards.” 


In its functional aspect, therefore, the new Administrator’s Council 
is practically identical with the former Executive Council. Its per- 
sonnel and their method of appointment are, of course, markedly 
different. 

There are two interesting implications of the Ordinance, especially 
when read in conjunction with the Act. The first is the greater stress 
put upon the status of the Legislative Council, and particularly of 
the non-official members. The second relates to the status of the 
Administrator. His position as a member of his Council may well 
indicate that his office is being increasingly regarded as an adminis- 
trative one, more closely allied to that of a senior civil servant than 
to that of a colonial Governor. In this respect, it is perhaps relevant 
that there was a debate in the Legislative Council on 6th November, 
1954, and 21st March, 1955, on a motion that the title of the Head of 
the Administration be changed from that of ‘Administrator’ to that 
of ‘High Commissioner’. The then Assistant Administrator, R. W. 
Wilson, supported by a small minority of official members, opposed 
the motion on the ground that the present title properly described the 
position, which was that of ‘an officer of the central government’. The 
motion was carried, but the Commonwealth Government took no 
action on it. The matter was again raised in the House of Representa- 
tives during the Second Reading debate on the Papua and New Guinea 
Bill, but no Government reaction appears to have been aroused.?? 

There may be another significant pointer to the Commonwealth’s 
policy in a statement by the late Governor-General in his speech on 
the occasion of the opening of the Legislative Council in Port Moresby 
on 17th October, 1960. His Excellency stated :— 


‘This course of constitutional change centres on this Council. The demo- 
cratic course of change does not lead to increasing the powers of a Terri- 
torial Administration vis-d-vis the government to which it is responsible, 
for that would be to build a bureaucracy, but it has to lead step by step to 


26. Legislative Council Debates, 19/10/1960, p. 34. 
27. Hansard, H. of R. 4/10/1960, p. 1628. 
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increasing the representative character and the powers of this Legislative 
Council.” 


The implication seems to be that the significance of the Adminis- 
trator and of the Territory Public Service may well be declining in 
comparison with that of the Commonwealth, a development which 
seems to run counter to the usual colonial pattern in the transference 
of power. 

It seems possible that the tendency to regard the Administrator 
purely as an official and consequently to interpose the Minister person- 
ally between the Commonwealth Government and the Administration 
is the reason why Section 19(3) of the Papua and New Guinea Act, 
as amended, provides for the members of the Administrator’s Council 
to be appointed by the Minister himself, whereas the members of the 
Executive Council were appointed by the Governor-General. 

As stated in the Mover’s Second Reading speech, a number of 
amending Bills were brought down at the same time as the Adminis- 
trator’s Council Bill, but were mainly of minor interest only, being 
designed to withdraw from the Administrator’s Council certain 
routine functions (such as the making of certain minor statutory 
appointments) which should never, in my view, have concerned the 
Executive Council at all. An exception was a provision that recom- 
mendations of the Land Boards (which consider and recommend on 


all applications for and matters relating to the granting of Crown 
and Administration leases in the Territory) will in future be con- 
sidered by the Administrator’s Council. In practice, the Executive 
Council had, without statutory sanction, considered and advised on 
such matters for a considerable number of years. 


* * * * * * 


The Public Works Committee Ordinance 1960 may appear on the 
face of it to be merely a routine measure to give an appearance of 
supervision over public spending, with perhaps a degree of nuisance 
value. In present circumstances, this may possibly be the case, but 
if some of the tendencies of the Ordinance express defined policy then 
it may well be that it marks an extremely important step forward in 
the history of the development of the Legislative Council. 

The purpose of the Ordinance is to establish a Standing Committee 
of the Legislative Council on Public Works, similar to the Parlia- 
mentary Joint Committee on Public Works of the Federal Parlia- 
ment. Accordingly, the Ordinance closely follows the pattern of the 
Public Works Committee Act 1913-1960 of the Commonwealth. The 
result is that, really for the first time, the Legislative Council has a 
Committee with powers and functions in substance identical with 


28. Legislative Council Debates, 17/10/1960, p. 2. 
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those of a Committee of a fully mature legislature. The implications 
of this development will be examined a little later. 

Turning firstly to the composition of the Committee, it consists of 
six members, to be appointed at the commencement of the first session 
of each new Council, and membership is evenly divided between 
official and non-official members, with appropriate provision for the 
appointment of deputies. This seems to be a clear extension of the 
trend to which I referred earlier, i.e., to place more authority in the 
Legislative Council. As usual with Committees of this body, they 
report in the first instance to the Administrator who tables the report 
in the Council. 

However, it is Part III of the Ordinance, which prescribes the 
functions and powers of the Committee, which marks the most signi- 
ficant implications of the Ordinance for future lines of development 
— implications which, if my analysis is correct, reach far beyond 
the immediate matter of the review of public works. The basic func- 
tion of the Committee is, of course, to consider proposals for public 
works submitted to it. Works may be referred to it by resolution of 
the Legislative Council or by the Administrator; and in the case of 
works estimated to cost in excess of £100,000 they must be so referred, 
or the Council must resolve that they be not referred, before being 
commenced. There are, however, protective devices to ensure that 
essential works are not unnecessarily delayed, but they hardly affect 
the principles of the Ordinance for present purposes. Where a public 
work is referred to the Committee, it cannot be commenced, and 
tenders cannot be accepted, until such time as the Legislative Council 
so resolves. Without going into further detail, the basic point is that 
the Legislative Council is by this Ordinance given a very real control 
over public works expenditure. There are, of course, a number of 
potential or actual checks on that control. 

First of all, half of the members are official members, and in the 
event of a split between the official and non-official groups it is the 
Chairman who has the casting vote. The Chairman is directly elected 
by the Legislative Council itself, and short of a deliberate and deter- 
mined policy by the Government at the beginning of each Council 
session to ensure the election of one of its nominees, the Chairman 
may well be an independent.” It is interesting to note that to date 


29. The first Public Works Committee was appointed on 13/4/1961, by agree- 
ment between the official and non-official members, and consists of the Assistant 
Administrator (Chairman), the Treasurer and Director of Finance (Vice-chair- 
man), the Director of Agriculture, Stock and Fisheries, the non-native elected 
member for New Britain, the native elected member for New Guinea Coastal 
and the non-native elected member for Eastern Papua (Legislative Council 
Debates, 18/4/1961, p. 29), together with the necessary deputies. 
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Select and Standing Committee Reports, no matter what the com- 
position of the particular Committee, have been unanimous, so that 
a much greater sense of ‘party’ solidarity than at present exists will 
have to develop if the Administration is to ensure that its will 
prevails in the Committee. 

A second point arising out of the first is that the Government will 
be compelled publicly to defend any decision to disregard a recom- 
mendation of the Committee, since, once a public work is referred to 
the Committee, it is basically only the Legislative Council which can 
allow it to proceed. In view of the composition of the Legislative 
Council, any attempt to apply the gag or to treat such a decision 
lightly is bound to run into heavy weather. 

The second check which the Ordinance contains lies in the facts 
that, firstly, a public work in excess of £100,000 can be taken out of 
the Committee’s hands by resolution of the Legislative Council®®° — a 
process which again would place the Administration very much on 
its mettle — and, secondly a public work under that figure is normally 
referred only by resolution of the Council. In this latter case, how- 
ever, a determined effort to have a matter referred would undoubtedly 
put the Government in the same position. 

Lastly, the Administrator can, in certain limited circumstances, 
approve of works being commenced without reference to, or in spite 
of, the Committee. These circumstances, broadly speaking, are that 
the work concerned is a matter of defence, or that reference to the 
Committee would be contrary to the public interest. The ‘defence’ 
reservation only applies as such to works in excess of £100,000, but 
in any event defence works are in practice a Commonwealth matter, 
and would not loom large on the Legislative Council horizon for many 
years to come. 

In concluding the examination of this facet of the Committee’s 
functions, I might point out that under Section 24, if a work is 
rejected by the Committee, no proposal for a work in substance 
identical with that work shall be submitted to the Legislative Council 
or commenced for a further twelve months, except where the Adminis- 
trator certifies to the Committee that it is desirable that the proposal 
should be re-submitted to the Legislative Council. The crucial points 
seem to be, firstly, that the Administrator has to address the Com- 
mittee direct, and, secondly, that even so the work may only be re- 


30. On 14/4/1961, the Council unanimously resolved that seven public works, 
which were in a position to be commenced almost immediately, should not be 
referred to the Committee. This was presumably only a part of the settling-in 
process, designed not to delay the completion of works already largely in hand 
(Legislative Council Debates, 14/4/1961, p. 37). 
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submitted to the Legislative Council at that stage, and not just begun 
out of hand. 

We come now to the incidental and procedural powers of the Com- 
mittee, which in the long-range view may well prove the most im- 
portant parts of the Ordinance. The most important of those powers 
are :— 

(a) power in the Committee to summon witnesses (Section 25) ; 

(b) power in the Chairman or Vice-chairman to issue a warrant for 
the arrest and detention of a recalcitrant witness until he has 
given evidence or is released by order of the Chairman or Vice- 
chairman (Section 26); and 

(c) power to enter and inspect any land, etc., upon notice, or to 
authorize some person so to do (Section 39). 

There are numerous other ancillary provisions, but the three 
sections to which I have referred constitute the most radical change 
in the power and prerogatives of the Legislative Council which the 
Territory has yet seen. Previously it had been held that not even the 
Council itself had power to summon witnesses or to punish dis- 
obedience. 

In all, the powers conferred by this Ordinance are almost revolu- 
tionary in the circumstances of the Territory, and go far beyond the 
hopes of even the most sanguine. Without wishing in any way to 
derogate from the importance and value of this development, it is 
unnecessary to stress the potential danger in the new situation, as 
in the case of all newly-conferred powers, but, as I have emphasized 
in other contexts, probably the greatest safeguard lies in the fact 
that this authority has been conferred in a period of political calm, 
and the settling-in process will almost certainly occur in an atmo- 
sphere of comparative co-operation and cool-headedness: again, unless 
the non-officials are united by a sense of frustration caused by 
political heavy-handedness or ineptitude. 

One possible future development, of course, is for the extension of 
the system to such matters as the supervision of public accounts. If 
the Public Works Committee can be made to function effectively, the 
Administration might well be hard put to withstand a reasoned 
demand for the extension of the supervisory powers of the Legisla- 
tive Council over finance in general. Such demands have thus far 
been successfully resisted, although the Legislative Council has from 
time to time appointed ad hoc Select Committees to report (usually at 
short notice) upon the estimates of particular years. 

+ * + * * * 

It remains to collate some of the conclusions as to trends, diffi- 
culties and dangers which appear to be explicit or implicit in this 
entirely new political situation. 
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The first major reform of course has been the reconstitution of 
the Legislative Council. As usual, this is easily the most spectacular, 
and the greater part of public interest has centred on it; however, 
as we have seen, it is not necessarily the most significant. There are 
three aspects involved — firstly, the increase in the number of elected 
and nominated non-officials at the expense of officials, so that the 
Government must rely on the support of at least four, and preferably 
five, non-officials for its majority; secondly, the emergence for the 
first time of elected native members, with an increase in the minimum 
number of nominated native members; finally the fact that the new 
Legislative Council structure is an interim one only, and that pro- 
vision is made in the Papua and New Guinea Act for the introduction 
of a common roll for natives and non-natives alike, and ultimately for 
the universal franchise. 

The second major point is the establishment by the Legislative 
Council Ordinance, following on the enabling provisions of the Act, 
of a special system of indirect election of specifically native members. 
The dangers and disadvantages of this system have been emphasized, 
but it should be remembered that, as stated above, the present is an 
interim constitution. A major danger is that it may be allowed to 
continue too long, as is the wont with temporary arrangements. A 
careful study will need to be made of the practical effects of the new 
situation, of the developing native and non-native reactions to it and 
of the emerging political combinations and attitudes both within and 
without the Council. As an immediate task, a full and detailed study 
needs to be made of the practical difficulties inherent in the intro- 
duction of common rolls and of universal franchise, and practicable 
procedures need to be worked out so that mechanical difficulties will 
not intervene to delay matters beyond the earliest desirable date.*! 

The third major reform is the increasing status and power given 
to the Legislative Council. This is instanced in a number of ways. 
First of all, it is for the Council itself to decide when the interim 
constitution is to come to an end. Secondly, just under half of the 
membership of the Administrator’s Council consists of non-official 
members of the Legislative Council, and membership of that Council 
is a condition precedent to membership of the Administrator’s Council. 
Thirdly, the Administrator reports to the Legislative Council, and 


31. On 14/4/1961, Lloyd Hurrell, the elected member for the New Guinea 
Coastal Electorate, announced in the Legislative Council that he intended, at the 
next meeting of the Council, to propose the formation of a Committee of the 
Council to review the constitution of the Territory (Legislative Council Debates, 
14/4/1961, p. 47). No such motion was introduced at the June, 1961, meeting, 
but one is still anticipated. 
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not to the Minister as formerly, his failure or refusal to accept the 
advice of his Council. Fourthly, there is the creation and vesting in 
the Legislative Council, through its Standing Committee on Public 
Works, of a series of highly sophisticated Parliamentary powers, 
privileges and functions. Finally, it is left to the Legislative Council 
itself to determine to what extent the Administrator is to be bound 
to consult the Administrator’s Council. 

The fourth major change (and one the implications of which are 
by no means clear) is the abolition of the administratively-speaking 
broadly based, though totally official, Executive Council in favour of 
a smaller but politically more representative Administrator’s Council. 
It is clear that it will be necessary to watch the development of this 
Council very carefully, as it seems to depart from the usual line of 
colonial evolution from Executive Council to Cabinet. Furthermore, 
with the small executive component, a non-statutory administrative 
council may well develop; and the interaction between these two 
councils would be of great significance. 

Finally, I have mentioned the fact that there are some indications 
that the position of the Administrator of the Territory is being 
regarded rather in the light of that of the most senior official than 
as a quasi-gubernatorial one, and also that the Federal Minister in 
charge of the Administration of the Territory may be assuming the 
formal position of the intervening link between the Commonwealth 
Government and the Administration. Whether these indicia are of 
real significance or not, and what that significance may be, remains to 
be seen, but if the apparent trend is followed it would seem that 
again, in the evolution of the position of the titular Head of Govern- 
ment of the Territory, Australia is diverging from the accepted 
British colonial line of development. A possibility is that the office 
of Administrator may be retained as the senior official office, and a 
fresh formal position be created above that. 
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THE WESTERN ECONOMIST AND THE 
SOUTH EAST ASIAN VILLAGE ECONOMY 


E. K. FISK* 


‘You’ve no idea what a difference it makes, mixing 
it with other things — such as gunpowder and sealing- 
wax.’ Through the Looking Glass. 


IN THIS PAPER, SOME of the difficulties facing the Western economist 
in the practice of his art in the rural areas of South East Asia will 
be examined. In the category of Western economist, the writer would 
include the vast majority of the indigenous economists of the region, 
for economics, in its present state, is largely a Western science by 
derivation. Moreover, the South East Asian who reaches the stage 
of qualifying as a professional economist is a relatively rare person, 
usually town bred, and almost invariably town educated, at least from 
adolescence. 

In South East Asia, the social and economic differences between 
urban and rural life are far greater and more fundamental than in 
Western Countries. In fact, towns, as centres of commerce and 
industry, are almost entirely exogenous in the region, and have grown 
up in response mainly to foreign influence, whether Chinese, Indian, 
Western, or more commonly a combination of the three. The indigen- 
ous social and economic structure is based on the community of the 
village, and the rare larger concentrations of population of indigenous 
origin have been fundamentally political, such as centre around the 
court of a Sultan, rather than commercial or industrial. 

For this reason, the Asian economist, educated in a science of 
Western derivation, and reared in a society differing fundamentally 
from that of the rural villages, is often in little better position to 
understand the special economic problems of the rural villages than 
his European or North American colleague. In fact in some ways he 
may be worse off, in that he may be less acutely aware of his need to 
make a special study of the subject. 

The headman of a Malay village once commented to the writer on 
a radio lecture in the vernacular he had heard dealing with the laws 
of supply and demand. He said, “The science of Economics is both 
wonderful and simple, but unfortunately it does not seem to apply in 
our village’. 


*Senior Research Fellow in the economics of under-developed areas, Australian 
National University. 
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In his weaker moments, the same thought must have occurred to 
many a Western economist faced with the problems of practical eco- 
nomic development in the rural areas of South East Asia. Certainly 
there are, in most Asiatic countries, numerous examples of attempts 
to modify the economic characteristics of traditional village society, 
that have produced surprising and disappointing results. In fact, 
some critics have gone so far as to suggest that nearly all attempts 
to apply economic theory to rural Asia are fated to meet such results. 

More than a decade of experience in dealing with problems of the 
South East Asian rural economy has led the writer to disagree 
strongly with this view. However, it cannot be ignored. The history 
of failures and disappointments with which economic policy in the 
rural sector of many South East Asian countries is plentifully pro- 
vided, requires at least an adequate alternative explanation before 
that view can be said to have been effectively refuted. This paper is 
concerned with indicating, by illustration, where such an explana- 
tion, and an effective remedy, is to be found. 

The fact of the matter is that the application of economic theory to 
the microcosm of a South East Asian village presents a number of 
special difficulties. Where economic analysis has been based largely 
on Western experience, and the complications of the real world have 
been removed by assumption for the purpose of analysis, particular 
care must be taken when re-introducing the complications of reality 
from an entirely different environment for purposes of policy forma- 
tion. The nature and value of the complications relevant to the new 
situation are liable to be different from those with which the Western 
economist is familiar, whatever his race or colour. 

This does not imply that economic theory is inapplicable to the 
rural village economy of South East Asia, or that a new theoretical 
analysis is required. On the contrary, the fundamental principles of 
economic theory are every bit as useful in this context as in any other, 
provided the facts with which they deal are adequately known. It is 
in the practical application of these principles, in a field where the 
facts have not been empirically established, but are replaced with 
tacit but incorrect assumptions, that the main difficulty is found. The 
reason for the frequent disappointments in the application of eco- 
nomic theory to the rural village economy is not that the theory will 
not fit the facts, but rather that it is often applied to the wrong facts. 


II 


One of the important facts is that the rural areas of South East 
Asia are still in a stage of transition from a subsistence to an 
exchange economy. In some areas a very advanced stage has been 
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reached, but even there the development is relatively recent in 
historical perspective, and the economic institutions are still influ- 
enced to an important degree by the manner in which that change has 
taken place. 

In other areas, the transition has scarcely begun, and it is still 
possible to observe, on the fringe of the exchange economy, the 
gradual development of the institutional factors upon which this 
major change in the economic organisation of the village is founded. 
This is a considerable advantage to the understanding of the rural 
sector of the economy as a whole, as the development of these original 
institutional factors shape, to a considerable extent, the subsequent 
development of the village economy, and their impact and influence 
continue to be of major importance even in the quite advanced stages 
of the transition. 

One of the most important of these institutional factors is the 
development of the machinery for the supply of credit. Credit has 
virtually no place in the purely subsistence village economy, but with 
the introduction of an exchange economy, the development of 
specialisation, substitution of cash crops for the subsistence produc- 
tion pattern, and the adaptation of minor manufacturing and process- 
ing from the needs of home consumption to the needs of the wider 
markets, the demand for credit rapidly develops. The producer, 
whether he be farmer or craftsman, becomes less self sufficient for 
his daily requirements, and increasingly dependent on the purchase 
of food and other necessities. With the introduction of new crops, 
improved strains of planting materials, and new techniques, this 
dependence on outside resources widens to include many of the 
essentials of production. ° 

New or improved planting materials, better tools, better class yarn 
for weaving, faster dyes, chemical fertilizers and many other items 
may be required for the changed production, many of which will have 
to be obtained from outside the village economy, and all of which will 
require a capital outlay substantially in advance of the anticipated 
return. Consequently the need for credit, and in particular, seasonal 
credit, is a very early development in the growth of specialisation 
and production for the market, and the provision of such credit plays 
an increasingly important part in the productive organisation of the 
village as development proceeds. 

On the other hand, the organisation of rural credit is a matter of 
considerable difficulty under these conditions. It is hard to imagine 
any borrowers intrinsically less credit worthy, in the ordinary com- 
mercial sense, than the rural subsistence farmer converting to the 
production of cash crops, or the craftsman of a rural cottage industry 
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converting to production for outside markets. To start with, he has 
no money, and has little experience in its use. Nor will he usually 
have very much in the way of a store of goods that can be converted 
into money, except perhaps some stock of food to carry himself and 
his family over to the next harvest. If he sells this to raise capital 
for the conversion to cash cropping, it merely postpones slightly the 
need for credit, as the daily requirements of his family will then have 
to be purchased on credit until the cash crop is harvested and sold. 

In the matter of credit-worthiness, the difficulties go very deep. 
In the conditions of a rural village under a subsistence economy, 
social obligations within the community, and within the family (in 
its widest sense) are strong, but contractual obligations of a com- 
mercial type are unfamiliar. Add to this the fact that the entre- 
preneurs! operating on the fringe of the exchange economy are in 
the first instance usually foreigners to the village, and often of foreign 
race. Under these circumstances a villager with cash in hand from 
the sale of his crop, would find it hard to resist his social obligations 
to a relative who fell sick, or was getting married, in order to retain 
sufficient funds to meet a contractual debt due a week or so later. The 
fact that he may have no prospects of other substantial cash income 
until his next crop is due six or twelve months later, would not temper 
his social obligation. Similarly, a villager who has obtained credit 
for a productive purpose, would find it hard to avoid diverting some 
of the funds to meet such urgent and binding social obligations if the 
demand came before the credit was expended, despite the fact that 
such diversion may render impossible the productive programme 
from which alone he could expect to acquire the funds to repay the 
debt. Moreover, in this attitude, he would have the general support 
and approval of the village community, and its disapproval if he gave 
preference to his contractual obligation. In a community where liquid 
resources are chronically short, and where crises such as death, birth, 
marriage, sickness, accident and sudden loss, with the obligatory 
demands they bring upon any person in the family or group who 
happens to have cash or other liquid resources available at the time, 
are of frequent occurrence, the risk of diversion of those resources 
is constant and high. 


eta ieee aces tea ene cae niacin sms ca cemented amieaeoncan alameda etatageaeeaacnaneamen naman: 

1. The term ‘entrepreneur’ is used for the small scale capitalist operator in this 
context for two reasons. Firstly, as will be seen, his entrepreneural functions are 
an indispensable feature of his mode of operation, and at least as important as 
his function in the supply of capital. Secondly, it is necessary to distinguish him 
from the simple moneylender, who is concerned solely with lending money at 
interest, and who is rarely an important source of productive capital in the village 
economy at this stage of development. 
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To this difficulty, is added the fact that once the villager’s cash 
resources have been dispersed, there is usually nothing left from 
which the sum due under the contractual obligation can be recouped. 
In the more advanced sectors of the rural economy, the villager may, 
of course, have some form of negotiable or mortgageable title to his 
land. However, for reasons that will be dealt with below, this is 
rarely of much assistance, particularly in the matter of seasonal 
credit. In all other respects, the resale value of his accessible re- 
sources is likely to be so small as not to cover the costs of attempted 
collection by such legal processes, if any, as may be available to the 
entrepreneur. Under these circumstances, an entrepreneur who has, 
for example, financed a cash crop, and fails to recover his debt from 
the proceeds of that crop, has little option but to write the debt off, 
or to transfer his claim to the next seasonal crop—for which, of 
course, it will be necessary for him to advance further credit. 

What this amounts to is, therefore, that the entrepreneur who 
advances credit under these conditions, can expect to recoup himself 
from the proceeds of the production concerned, or not at all. This 
means not only that he has to ensure that his claim is met before 
other and stronger demands on the cash proceeds eventuate, but also 
that the crop must be successful, and satisfactorily sold. If the crop 
fails, or the manufactured goods are spoiled or sub-standard, or if 
during the process the resources intended for their production are 
diverted to other uses, the entrepreneur is almost certain to lose not 
only his profit, but also his capital. 

These dangers, whereby the entrepreneur will lose his money, are 
not only real in the early stages of transition from a subsistence 
economy, but they are almost certain to eventuate unless there are 
powerful institutional safeguards against them. Such institutional 
safeguards are essential to enable the entrepreneur to operate at all, 
and therefore are a necessary pre-requisite to the conversion from a 
subsistence to an exchange economy by this means.” 

Before considering the nature of these safeguards, and the means 
whereby they are made effective, it is necessary to consider the 


2. There are, of course, other means whereby a transition from a subsistence to 
an exchange economy could take place. In a socialist or totally planned economy 
the pattern of development would be entirely different, provided at least that the 
socialist pattern or total planning anteceded the widespread development of an 
exchange economy. Similarly, the widespread organisation of effective co- 
operatives, or other forms of government intervention on a large scale, could 
radically modify the institutional and organisational pattern of the developing 
exchange economy in the villages. This paper, however, is primarily concerned 
with the village economy of South East Asia as it is, rather than with what it 
might have been had it developed otherwise. 
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question of land as collateral security, and why other forms of safe- 
guard are necessary. 

In most of South East Asia the indigenous system of land tenure is 
based on custom, and the title to land is not readily negotiable or 
mortgageable in the Western sense, particularly to foreigners. The 
introduction of a system of negotiable titles to individual holdings is 
usually an exogenous feature of subsequent development, and is rarely 
antecedent to the introduction of an exchange economy. When 
eventually it is introduced, it is fraught with danger for the indi- 
vidual peasant, for it removes the incentive for the entrepreneur to 
ensure that the loan is effectively applied to the increase of produc- 
tion, and that the loan is repaid from the proceeds. Meanwhile, the 
peasant is still faced with the difficulty of repayment due to his social 
and other obligations, with the result that the ownership of land 
tends rapidly to pass from the hands of the peasant, and a system 
of landlord and tenant rapidly develops to the detriment of the eco- 
nomic position of the peasant.* For this reason, the introduction of a 
system of negotiable and registered title to village lands is frequently 
accompanied by restrictions on the transfer of interest in the land, 
designed to protect the peasant from the loss of his title by such 
means. Such restrictions affect both the mortgageable value of the 
land, and its acceptability as collateral security to a foreign entre- 
preneur. 

Moreover, even when land is available as effective security, it does 
not provide a satisfactory answer to the problem of short term 
seasonal credit, unless that credit is effectively controlled and ad- 
ministered by a benevolent institution operating in the interest of 
the peasant borrower, such as a well run co-operative society — which 
is, of course, usually a very much later development than the intro- 
duction of an exchange economy, and quite a rare one even then. 
Without such safeguards, the borrower does not receive credit in 
small portions as and when he needs it, but rather a lump sum loan 
in cash, which immediately becomes vulnerable to the demands of his 
social and other non-productive obligations and temptations. Credit 
so obtained, therefore, tends to be dispersed at least in part on non- 
productive expenditure, and to be relatively ineffective in expanding 
earnings. It is a long step from the introduction of an exchange 
economy, to the provision of credit by bank overdraft! 

For these reasons, the foreign entrepreneur who starts to operate 
in a new area on the fringe of the exchange economy, is faced with 


3. Where this does take place, of course, the village producers will soon again 
be in need of credit for productive purposes, and having lost their title to land, 
are once again in the position of seeking credit without collateral security. 
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the problem of providing credit without collateral security in a very 
high risk field. Accordingly the institutional pattern of credit, which 
continues to make its influence felt throughout the subsequent deve- 
lopment of the village economy, is based on the provision of safe- 
guards that are not dependent on the provision of collateral security. 
There are three vital requirements of such a system, which must 
be met if the entrepreneur is to operate under such circumstances. 
First, there must be an effective system of constraints and incentives 
to compel repayment of the debt when the necessary funds become 
available, and before they can be dispersed on other claims. Secondly, 
there must be means to ensure the effective employment of the credit 
for productive purposes, so that the funds for repayment do in fact 
become available as a result of the investment. Thirdly, the profits 
on the successful transactions must be sufficient to cover the inevit- 
able losses where — through death, crop failure, or other unforeseen 
catastrophe —the institutional safeguards prove ineffective. 


III 


These requirements necessitate the development of an effective 
degree of control by the entrepreneur over the actions of the borrower 
throughout the period of the debt. This control is effected by the 
development by the entrepreneur of a high degree of monopoly and 
monopsony in the village industry with which he is concerned. 

Under the conditions of early transition from a subsistence to an 
exchange economy, there are a number of basic services upon which 
the producer is dependent if he is to ‘produce at all. Credit is one 
such service, but it is by no means the only one. The supply of a 
suitable range of consumers’ goods in the village is another, without 
which the utility of the cash income from the new type of produc- 
tion would be much less apparent. Consequently, it will frequently 
be found that the foreign entrepreneur in the village will not only 
supply credit, but will operate a retail store. 

Another service is the marketing of the new production, together 
with all the vital components, such as storage, grading, processing, 
packing, collection into quantities suitable for wholesaling, transport 
to large market centres, expert knowledge of market conditions and 
suitable commercial contacts in the market towns. Consequently, one 
often finds that the entrepreneur is also the dealer in the produce of 
the farms or industries to which he provides credit. This not only 
helps to support his monopsonistic position vis-a-vis his creditors, 
but also provides the vital opportunity for him to deduct his due pay- 
ments from the proceeds of the sale of the produce before it reaches 
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the hands of the creditor, and thus before it is exposed to the urgency 
of other demands on the producers’ resources. 

Processing of the crop, or of the manufactured article, is a third 
such service. For example, in a rubber producing area, the entre- 
preneur providing credit is often not only a storekeeper and rubber 
dealer, but also operates a smoke-house, some coagulating apparatus 
and materials, rollers etc. Similarly, in a cottage industry, such as 
the handloom industry, the entrepreneur will often provide a number 
of the expert technical services indispensable to the home weaver, 
such as the fast dyeing of yarn, setting up the more complicated 
patterns on the looms, and even the preparation of warps, as well as 
his other roles.* 

Fourthly, there is the provision of tools, equipment and raw 
materials. The fishing entrepreneur will provide nets, boats, sails, 
motors, fish traps, and even bait on occasion; the more complete his 
range of services, and the more complete the dependence of the pro- 
ducers upon him for their means of practising their trade or craft, 
the more secure will be his own position. Similarly, the weaving 
entrepreneur will supply the yarn and metallic thread for weaving, 
the rice dealing entrepreneur will provide bags for packing the crop, 
etc., etc. 

Fifthly, the entrepreneur will even in many cases undertake a 
form of social welfare role for his regular customers, by assisting 
them with additional ‘loans’ in cash or kind to tide them over special 
emergencies, such as sickness, bad fishing weather, or a marriage in 
the family. Such loans are very often carried on for an indefinite 
period, binding the creditor more closely to the entrepreneur, and are 
sometimes more of an expense of operation than a direct revenue 
earning investment. 

In these and similar ways, the foreign entrepreneur in the village 
builds up an integrated system of services, covering a wide field of 
activities vital to the production process, and so renders himself as 
indispensable as possible to the individual village producers with 
whom he is operating. He becomes not only an integral part of the 
production organisation, but a necessary one. This provides the mono- 
polistic and monopsonistic conditions necessary for his mode of opera- 
tion, and enables him to exercise the necessary degree of control of 
the production process to safeguard his capital and rate of profit. 


4. For a detailed discussion of entrepreneurship and credit in the Handloom 
Industry, vide E. K. Fisk The Economics of the Handloom Industry of the East 
Coast of Malaya, Rural and Industrial Development Authority, Kuala Lumpur, 
Malaya, 1960. 
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This institutional pattern, centred round the provision of capital 
and credit in the early stages of transition to an exchange economy, 
is highly complex, and of necessity extends beyond the sphere of 
credit into almost every aspect of the production process. Moreover, 
as the village economy becomes more sophisticated — as the import- 
ance of money, capital and specialisation increases, and that of the 
subsistence element diminishes — the pattern remains and establishes 
itself more firmly. These matters are of great importance in under- 
standing the village economy of the region, and without that under- 
standing, the effective application of economic theory to the village 
economy is exceptionally difficult. Let us take a few examples. 


IV 


First, let us consider the question of rural credit and interest rates. 
There is no question that the provision of rural credit for productive 
purposes is one of the most widely acknowledged problems in the 
rural economy of South East Asia. In Malaya, Burma, the Philippines 
and Indonesia, the need for an effective alternative system of provid- 
ing rural credit, which would eliminate the high rates of interest® and 
other forms of exploitation that characterise the present system, has 
been long and widely felt. Many attempts have been made to provide 
an effective alternative, through co-operative, thrift and loan societies, 
credit unions, rural banks, and special government corporations, etc., 
but the history of these attempts has been filled with disappointments, 
failures, and only partial successes. It is doubtful whether even yet 
a really effective alternative has been put into operation in the region 
on a significantly large scale. This is hardly surprising in view of 
the complexity of the problem, but what is surprising is the number 
of proposals that have been initiated in practice, with a flourish of 
publicity and the highest expectations, and based on expert advice, 


5. The determination of the actual rate of interest charged by entrepreneurs 
operating in this manner is often a matter of exceptional difficulty. Frequently 
there is no overt interest charge at all, and the entrepreneur recoups himself from 
his profits on the monopolistic and monopsonistic trading opportunities associated 
with the credit he has granted to the producers concerned. These profits cover 
the return for the trading activities, recoupment of the losses (sometimes very 
substantial) associated with the grant of credit in such a high risk field, as well 
as overheads, remuneration of the entrepreneur and his employees, and interest. 
The high cost to the producer of credit granted by such ‘middlemen’ entrepreneurs 
is a common source of complaint and criticism through much of South East Asia, 
but whether the rate of interest charged is in fact unduly high, in view of the 
other services provided and the high risk incurred by the entrepreneur, is not 
always readily established. 
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with so little result. To quote one of a very large number of possible 
examples, there was the case of a fishing village on the East coast of 
Malaya in which a group of Malay fishermen was granted a very sub- 
stantial loan by a government agency. In order to release its members 
from the clutches of the ‘middlemen’, who were Chinese entrepreneurs 
on a small scale, the group used the loan to purchase fishing boats, 
nets and equipment for hire to its own members. Despite the fact that 
the hire charges, which were no less favourable than those of the 
middleman, were to be credited to increase the value of the members’ 
shares in their own group enterprise, and despite the fact that the 
capital and credit offered by the middlemen were no longer essential 
to the carrying out of their enterprise, the monopsonistic institutions 
set up by the middlemen were still completely effective. After a short 
time, the fishermen found that they still had to work for the middle- 
men, and on many and increasingly frequent occasions, they had to 
leave their own boats and equipment unused on the beach, and revert 
to the old pattern of using the middleman’s capital and equipment. 
The range of economic services provided by their group enterprise, 
and their degree of integration, was still quite inadequate to release 
them from their economic dependence on the middlemen entre- 
preneurs. The fact of the matter was that the provision of an alterna- 
tive source of capital and credit, whilst theoretically a sound move in 
isolation, was quite ineffective in the context of the South East Asian 
fishing village economy, for it failed to take into account the highly 
complex institutions upon which capital and credit supply was based. 
Capital and credit were genuine felt needs, but they were not the only 
needs, and without provision for the continuation or replacement of 
all the other services needed for the productive and distributive 
process, which had been provided in the institutional framework of 
the entrepreneur’s credit system, the alternative source of capital and 
credit could not be effectively employed. 

This is not a case of Western economic theory being inapplicable to 
the rural village economy, but merely a case of mis-application. In the 
re-introduction of the complications of reality, a number of the relevant 
facts of the situation had been left out of consideration, with the 
result that the policy decision based thereon was inappropriate to the 
actual situation. It illustrates the difficulty and danger of attempting 
to apply economic theory to the South East Asian village economy 
without an adequate groundwork of empirical research, and conse- 
quently without the necessary understanding of the unfamiliar institu- 
tional factors that may prevail in such an economy. 

Another example of such a danger is the question of removal of 
market imperfections. Market imperfections, as we have seen, are 
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common and substantial in the rural sector of the South East Asian 
economy, and they are considered by many economists to be an im- 
portant obstacle to economic development. There is strong justifica- 
tion for such a view. The economic loss due to monopolistic and 
monopsonistic conditions, through inefficiency, ineffective allocation 
of resources, waste, resistance to innovation, and exploitation of the 
producers, is certainly very substantial. However, the premature 
introduction of legislation, or other direct measures, to destroy these 
imperfections in the rural sector would undermine the whole produc- 
tive system and render it impossible for the existing entrepreneurs 
to operate. 

Removal of the imperfections would render it impossible for the 
entrepreneurs to provide capital or credit to the producers, and there 
would be a danger that many of the entrepreneurs, without that 
facility, and without the increased production which it makes possible, 
would find it unprofitable to continue with their other services of 
expert marketing, supply, and common facility services. The im- 
mediate result of such measures, if they were effective in achieving 
their aim, would be therefore to disrupt and reduce production, by 
depriving it of its source of capital and credit, and possibly of other 
essential services.® 

This is not to suggest that such measures are not desirable, but 
rather that the application of such economic theory to the rural village 
economy is not as simple as it may at first appear, and must be based 
on a thorough understanding of the institutional factors of village 
economic life. These institutional factors deserve and require thorough 
empirical study and research, and thé application of economic theory 
to the village economy without such preparation is liable to be dis- 
appointing, and even disastrous, in its results. 

Above all, it is dangerous, in dealing with an economic organisation 
in which so many institutional and social factors are intricately knit 
together, to attempt to deal in practice with specific aspects of that 
economy in isolation. The isolation of specific and individual factors 
is a necessary feature in the development of economic theory, and no 
economist can dispense with it in the practice of his profession, but 
in the formulation of economic policy it can be dangerous in an un- 
familiar context. 


6. In Burma, for example, the implementation of the Land Nationalisation Act 
of 1948 indirectly produced a substantial reduction in rice production by up- 
setting the traditional institutions for the supply of seasonal credit, and forcing 
a widespread change from transplanting to the cheaper but less productive system 
of broadcasting seed. Vide U Aye Hliang Agro-Economic Problems in Burma, 
University of Rangoon, Economic Paper No. 21, November 1958. 
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The need for rural credit is common to the farmer of the advanced 
Western economy and to the farmer of the South East Asian village, 
but the institutional framework in which that need arises contains 
some important differences. For the farmer in the advanced Western 
economy, the problem can satisfactorily be considered in relatively 
simple terms of availability of bank loan funds, on security of land or 
capital equipment, and at a reasonable rate of interest. Similarly, the 
removal of imperfections in the market for his produce, or for the 
capital and consumption goods he requires, can be undertaken without 
disrupting his only effective source of capital and credit, or depriving 
him of the only source of certain indispensable services. In dealing 
with the problems of the peasant producer in large areas of South 
East Asia neither proposition holds true. The provision of an alterna- 
tive source of agricultural credit in the South East Asian village 
economy is not practicable in isolation on the Western pattern. Nor 
is the removal of market imperfections, or many other individual 
components of the complex institutional system of village production. 
There is a strong case for external intervention in these and many 
other facets of the South East Asian village economy, but in order to 
be effective, such intervention must be comprehensive and widely 
based. All of the vital interrelated components of the institutional 
system require consideration in detail before an effective economic 
policy can be formulated, and this requires research in a field that 
has not been adequately explored by the Western economist. 
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THE MONTEVIDEO TREATY AND THE 
EUROPEAN ECONOMIC COMMUNITY 


A Comparative Legal Analysis 
GUNTHER DOEKER* 


IN VIEW OF THE DIFFERENCES in origin, ultimate objectives, general 
character, structure and functions of the two organisations, doubt 
might well be expressed as to the value of any attempt at comparison. 
But since regional organisations are playing an increasingly import- 
ant role within the framework of the United Nations charter, and 
since the two under consideration seem to be the most important for 
the future of their respective continents, a parallel study would 
appear to be of some interest, the more so, perhaps, because the two 
are attempting to solve somewhat similar problems in a democratic 
way. 

This comparison does not aspire to a definite analysis of either 
system. Furthermore, it does not propose that the ramifications of 
economic problems tend to be universal. What is proposed here is to 
examine the juridical bases of the Latin American Free Trade Asso- 
ciation and the European Economic Community, to compare their 
structure and to analyse the scope of their respective functions. No 
attempt will be made to analyse the difficult economic problems of 
those areas, since it would enlarge the comparison to a considerable 
extent. 


I 


Both organisations reflect, not unnaturally, the circumstances of 
their origin. The strength of outside pressures, the seriousness of 
internal economic problems, the prior establishment of other organisa- 
tions, have been among the most important elements affecting their 
development. 

With the defeat of the European Defence Community the movement 
for the progressive integration of the six European Powers which 
formed the European Coal and Steel Community did not come to an 
end. In 1954 the Common Assembly of the EcSC called for the appoint- 
ment of a special committee to study ways of extending the powers 
of the community and of enlarging the Common Market.’ In May 


*Research Fellow in Law, Australian National University. 


1. Resolutions 24 and 27 of the Common Assembly. They may be found in 
Annuaire-Manuel de l’Assemblée Commune, pp. 397-399. 
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1955 it called on the foreign ministers of the Six to convene a confer- 
ence with the task of preparing treaties for the next stage in the 
process of European integration.? During June 1955 it was decided 
in Messina® to set up a Intergovernmental Conference to study the 
problem and to establish a joint organisation for the development 
and utilisation of atomic energy. The Intergovernmental Conference 
then met in Brussels* and produced a report as to how the customs 
union might be organised. This report was approved by the foreign 
ministers meeting in Venice, and in the following month the treaties 
that would be necessary to put this customs union into effect were 
drafted. The Treaty establishing the European Economic Community 
and that establishing the European Atomic Energy Commission were 
duly signed in Rome on March 25, 1957.5 

The Treaty of Montevideo, establishing a Free Trade Area and 
instituting the Latin American Free Trade Association was signed 
on 18th February, 1960 by the governments of Argentina, Brazil, 
Chile, Mexico, Paraguay, Peru and Uruguay. Prior to the actual 
signing of the Treaty the problem of establishing a free trade area for 
Latin America had been under study and discussion in Latin America 
for a number of years,® and the challenge of economic problems had 
been fully recognised. At the Inter-American Conference at Rio in 
1954 and at Buenos Aires in 1957 efforts were made to deal with press- 
ing economic complexities and difficulties, and progress was made in 
the clear identification of the differing points of view which separated 
the various American states. 

To cope with sharp fluctuations of prices in world markets, the 
Inter-American Coffee Study Group was formed in June 1958 and the 
Inter-American Coffee Agreement was negotiated and concluded in 
September 1959.7 These multi-lateral efforts to establish a closer 
relationship between American states reached a peak in 1958 when 
President Kubitschek proposed what is known to us as Operation Pan 





2. Resolution 35, ibid., p. 407. 


3. Documents on International Affairs, 1955, pp. 163-166; see also Resolution 90 
of the Consultative Assembly, ibid., p. 168. 


4. Rapport des Chefs de Delegation aux Ministeres des Affaires Etrangeres, 
published by the Secretariat of the Intergovernmental Conference, Brussels, 
April 21, 1956. 

5. European Yearbook, vol. IV, pp. 413-537. 

6. See ECLA, The Latin American Common Market, u.N. Publication No. II G.4, 
1959, esp. Part B. 

7. See for similar efforts with regard to lead and zinc under the auspices of the 


U.N., and on the subject of cotton, State Department Bulletin, Feb. 15, 1960, p. 
263. 
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America. One of the concepts of Operation Pan America included 
that of a Common Market.® 
Recognition of the efforts made by the Economic Commission for 

Latin America (ECLA) to establish a Latin American Market was 

expressed in a resolution,? adopted unanimously by the General 

Assembly on the recommendation of its Second Economic and Finan- 

cial Committee, and on a proposal introduced in the Second Com- 

mittee by the following 17 members: Argentina, Bolivia, Brazil, Chile, 

Colombia, Costa Rica, Cuba, Ecuador, El Salvador, Guatemala, 

Honduras, Mexico, Nicaragua, Panama, Paraguay, Uruguay and 

Venezuela. It referred to an Economic and Social Council Resolution’® 

of July 10th stating the desirability of gradually establishing the 

Common Market on multilateral and competitive bases. Reference 

was made to a resolution adopted on 19 May, 1959 by the Trade Com- 

mittee of ECLA and later approved by the Commission itself, whereby 

the Committee decided to intensify efforts to increase economic co- 

operation in the region in order to promote the Common Market. 
The resolutions of the ECLA Trade Committee stated that the Latin 

American Market would: 

(1) include all the Latin American countries which decided to parti- 
cipate in its formation; 

(2) remain open to the accession of the other Latin American coun- 
tries; 

(3) operate on competitive bases and comprise the largest possible 
number of products; 

(4) take into consideration the inequalities that existed among the 
Latin American countries in so far as their economic develop- 
ment was concerned; 

(5) be characterized by the progressive standardization of the 
customs tariffs and other instruments of trade policy of Latin 
American countries; 

(6) depend, for its realization, on the widest possible collaboration 
on the part of private enterprise; 

(7) promote increasing specialization, in economic activities, in order 
to improve use of the region’s available production factors; and 


8. State Department Bulletin, June 30, 1958, p. 1090 and of October 13, 1958, p. 
574. 


9. Resolution 1480 (XIV) as recommended by the Second Committee A/4321, 
adopted by Assembly on 5 Dec. 1959, meeting 846, by 81 votes to 0; General 
Assembly—14th session, Second Committee, meetings 638, 639, Plenary Meeting 
846. 


10. 679 ¢ XXVI. 
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(8) contribute to the expansion and diversification of trade among 
the Latin American countries, and between them and the rest of 
the world." 

From 16 to 27 February the Working Group on the Latin American 
Common Market, which was appointed by the Executive Secretary of 
the Economic Commission for Latin America, held its second meeting 
in Mexico City in order to discuss ‘Recomraendations on the Structure 
and Standards of a Latin American Common Market’. The ECLA, 
which worked in close contact with the various governments, aimed 
at accelerating a balanced economic development throughout Latin 
America, in which progressive industrialization, agricultural tech- 
nology and other primary activities should be advanced by: 

(a) the establishment of a preferential system for the interchange 
of goods between member nations; 

(b) widening the foreign markets by increased exports of agricultural 
goods and other primary products, both within Latin America 
and to the rest of the world. 

The proposed market will assume the form of a free trade zone 

designed for gradual transformation into a customs union.” 

At the second session held at Panama City from 11 to 14 May, 1959, 
the ECLA’s Trade Committee approved the resolution on the establish- 
ment of the Latin American Common Market which then led the 
various governments to proceed to work on a preliminary agreement 
on the regional common market. The ECLA Secretariat was asked to 
expedite completion of the necessary studies so that it ‘could as soon 
as it considers practicable’ invite an expert group appointed by the 
member governments to prepare a preliminary draft agreement on 
the Latin American Common Market." 

The different stages of developments in a constant, although slow 
progress towards Latin American economic integration, indicate quite 
clearly the difference between the European integration process and 
that of Latin America. While the European plan to integrate was 
established upon a political as well as an economic basis, the Latin 
American -Market seems to aim primarily at an economic develop- 
ment of the signatory states of the Montevideo Treaty. And even 
economically speaking, the Latin Free Trade zone lacks provisions for 
the progressive abolition of customs duties, quantitative restrictions 
and similar barriers to trade and for the establishment of a common 
external tariff. It is basically — if one sees it from its original develop- 
ment — a general multilateral trade agreement, between some of the 


11. United Nations Yearbook 1959, pp. 106, 107. 
12. Comercio exterior, vol. 5, No. 4, April 1959, p. 5 ff. 
13. United Nations Yearbook 1959, p. 174. 
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Latin American States, which received the approval of the ECLA and 
which was substantially worked out by the United Nations Economic 
Committee for Latin America in co-operation with member states to 
the treaty. 


Il 


The preamble of the EEC Treaty records the determination of the 
Parties ‘to establish the foundation of an ever closer union among the 
European people’, thus emphasizing the political concept of European 
union which underlies the whole endeavour. The preamble recites 
furthermore other considerations of an economic and social character 
and then finishes on a political note with a call to the other peoples of 
Europe who share the same ideal to join the work of combining their 
resources to strengthen the safeguards of peace and liberty. 

Part I of the Treaty sets out the principles on which the community 
is based:'* Art. 2 and Art. 3 set out the aims of the community and 
the activities intended to reach those ends. Provision is then made 
for four institutions of the community: the Assembly, the Council, 
the Commission and the Court of Justice; provision is also made for 
an Economic and Social Committee to advise the Council and the 
Commission in a consultative capacity. 

The Montevideo Treaty sets out in its Preamble the main objectives 
of the Free Trade Association. The Preamble states the necessary 
steps which have to be taken toward establishing a Latin American 
Common Market in a progressive and gradual manner. The primary 
objectives are (1) to broaden ‘the existing scope of national markets 
by means of the gradual elimination of barriers to inter-regional 
trading... and to ensure a better standard of living for their peoples; 
(2) to co-ordinate all available means of production in the different 
economic sectors; and (3) to adapt themselves to new methods of 
reciprocal trade and to take into account commitments arising from 
international agreements that govern their trade.’ 

The last paragraph of the Preamble then finishes on an economical 
note with a call to work together ‘towards progressively comple- 
mentary and integrated economies, on the basis of an effective recipro- 
city of concessions’. 

The first article of the Treaty gives it the title ‘The Latin American 
Free Trade Association’. 

While Art. 8 of the EEC Treaty deals with the progressive establish- 
ment of the Common Market during a transitional period, which will 
be divided into three stages of four years each and so will last in 
principle for twelve years, the Montevideo Treaty does not provide 


14. Articles 1 to 8. 
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for a transitional period but simply states in Art. 2 that the free trade 
area will be established within a period of not more than twelve years 
from the date of effectiveness on. There is no provision made whether 
or not the trade liberalization programme should be carried on. The 
EEC Treaty tries to re-check after four years the objectives whether 
or not they have been attained, thus establishing a system which might 
prevail at the crucial moment in the establishment of the Common 
Market.® 

There is no provision made in the Montevideo Treaty as to when 
the contracting parties have to eliminate all types of duties and restric- 
tions. But it says in Art. 4 that the aim ‘to gradually eliminate... 
all types of duties and restrictions’ will be achieved by means of 
periodical negotiations among the contracting parties..* The Treaty 
sets in motion a series of periodic negotiations among members, pre- 
sided over by a central Secretariat.'7 There will be two related sets 
of negotiations. One will be between pairs of members around national 
lists of products whose duty reductions will amount to not less than 
eight per cent. a year, to enter into force on the first of each January, 
except the initial reductions that will go into effect on a date to be 
fixed. The other will be on a common schedule of concessions for the 
products in zonal trade whose duties and other restrictions all the con- 
tracting parties agree to eliminate completely. The common schedule 
must cover 25 per cent. of such trade during the first three years’ 
period and the same percentage will be added each such period. 
Concessions made on national lists may be withdrawn upon giving 
adequate compensation so long as the goods have not yet passed to 
the common schedule where concessions are final and irrevocable, the 
ultimate vehicle to bring down barriers in zonal trade.'* 

Chapter II of the Treaty thus seems to be the essential part of the 
reciprocal duty elimination scheme developed in Articles 5, 6 and 7. 

The EEC Treaty on the other hand is for the most part devoted to 
setting out in considerable detail how this shall be brought about: 
namely, the reduction of tariffs. Part 2’® sets out the bases of the com- 
munity. These are the arrangements relating to: (a) the free move- 


15. The Council must unanimously agree that these objectives have been 
attained. The system established in the Treaty is a combination of a suspensive 
veto and an arbitration procedure. 


16. The term ‘duties’ is rather broadly defined—‘duties are understood to include 
customs duties and any charges that have the same effect—whether of a fiscal, 
monetary or exchange nature—bearing on imports’. 

17. Art 4. 


18. Inter American Economic Affairs, vol. 14, no. 1, p. 52. 
19. Art. 9-84. 
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ments of goods; (b) agriculture; (c) the free movements of persons, 
services and capital; (d) transport. 

The Montevideo Treaty does not make specific arrangements for 
the free movement of goods, services, persons, capital and transport, 
except for agriculture which is covered by Chapter VII of the Treaty. 
The chief controlling Article 28 stipulates that for 12 years each 
member 

may apply in respect of trade in agricultural commodities of 
considerable importance to its economy, which are included in 
the liberalization programme, so long as there is no lowering of 
its habitual consumption nor increase in uneconomic output, 
appropriate non-discriminatory measures, designed to: 

(a) limit imports to the amounts necessary to meet deficits in 

internal production; and 

(b) equalize the prices of the imported and domestic product. 
The contracting party which decides to apply these measures 
shall inform the other contracting parties before it puts them 
into effect.?° 

It is true that although the EEC Treaty sets forth the general 
principle that the Common Market shall extend to agricultural goods, 
they will receive very different treatment from other products. And 
it is agreed upon that there will be no immediate change in the agri- 
cultural policies currently pursued by the member governments. Here 
the EEC seems to pursue the same policy as the signatory states of the 
Latin Free Trade Association: -the protection of agricultural goods 
by means of maintaining its high import tariffs for those goods.”! 

Both the EEC and the Montevideo Treaty provide special measures 
for the gradual abolition of agricultural tariffs. The chief measures 
of adaptation provided for in the EEC Treaty are the fixing of mini- 
mum prices and the conclusion of long-term contracts, while the 
Montevideo Treaty provides in Art. 29 for ‘agreements between con- 
tracting parties designed to cover shortfalls in domestic production’. 
The other contracting parties must be informed before those agree- 
ments become effective. Reference is made in Art. 31 for recourse to 
competent authorities of the Association for the situation in question 
to be examined and, if necessary, recommendations made for the 


20. See the discussion of the economic effects of this clause by Sumberg, note 18, 
op. cit., p. 54. He points out that the immediate object of the effective exclusion of 
present-day agriculture from trade liberalization is to protect Brazilian and 
Uruguayan wheat production and meat production from Argentina’s exports. 
Making ‘habitual’ production and consumption sacrosanct will keep foreign trade 
habitual; and habitual also will be the economic isolation of the member countries. 


21. See The European Common Market and Its Meaning to the U.S.A. CED 
Publication, May 1959, pp. 96 ff. 
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adoption of suitable measures, which will be applied in accordance 
with the provisions of Art. 12.°? 

It seems that the objectives of both treaties with reference to agri- 
cultural policy are similar with one important exception. Art. 27 of 
the Montevideo Treaty sets out the principle that the common aim of 
arriving at a general agricultural policy has to be achieved only with- 
out disrupting the customary production of each contracting party! 
That means in other words that the treaty has to protect the different 
economic interests of the member states. This extreme solicitude for 
economic interests seems likely to hinder the development of the 
common good, i.e., the development of a stable Latin American market. 
Integration can only come about by means of sacrificing some parti- 
cular interest. This is even more true if the interest rests on an eco- 
nomic structure that does not satisfy present needs and much less 
future ones. The EEC situation is somewhat different. Art. 43 provides 
for common regulations in respect of competition and for obligatory 
co-ordination of the various national marketing organizations, making 
it possible at the end of the transitional period to substitute a common 
agricultural policy for the separate national agricultural policies. 
The Commission of EEC is furthermore required to convene a confer- 
ence of member states with the task of comparing their agricultural 
policies and drawing up a statement of their resources and needs. 
On the basis of its conclusions the Commission will, after consulting 
the Economic and Social Committee, make its proposals for the 
common agricultural policy, on which the Council of Ministers will 
then decide.”* 

Such are the bases on which the EEC and the Latin Free Trade 
organization are to be organized. 

We must now consider the institutions which will have the task of 
putting them into effect. The provisions of the EEC Treaty seem to 
realize the difficulties which are involved in respect of agricultural 
policies but it provides at the same time adequate means for solving 
the problems. The Montevideo Treaty on the other hand does not 
provide the necessary means for a sound agricultural policy for all 
Latin American states. It is rather a declaratory statement of agri- 
cultural policies without any legal or constitutional effects. The EEC 


22. Art 12 refers to Art 11 which provides measures of a non-restrictive nature 
to stimulate trade to the highest possible level if, as a result of concessions, 
marked and persistent deterioration develops within the liberalization programme 
between one contracting party and the others as a group. 


23. With reference to Free Movements of Persons, etc., see A. H. Robertson, 
European Organisations, London, 1960, Chapter 7, pp. 148 ff. 
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has made provisions for four institutions: the Assembly, the Council, 
the Commission, and the Court of Justice.** 

The Commission, speaking very generally, may be said to be an 
executive organ. Its function might be described as that of the general 
management of the affairs of the Economic Community subject to 
the general direction of the Council of Ministers. It has a limited 
power of decision in matters delegated to it by the treaty; in other 
matters, it will ‘formulate recommendations and opinions’, ‘parti- 
cipate in the preparation of acts of the Council and of the Assembly’ 
and ‘exercise the competence conferred on it by the Council for the 
implementation of the rules laid down by the latter’. It reaches its 
conclusions by simple majority and is to work out with the Council 
their methods of mutual collaboration.2> The executive power in the 
Economic Community is thus really divided between the Commission 
and the Council. 

The Council is the organ which represents the member states, and 
each government delegates to it one of its members. The Council has 
complete discretion to ‘determine the task and competence of that 
committee’ and therefore to decide what powers it may wish to dele- 
gate to its subordinate organ. The powers conferred on the Council 
in Art. 145 are (a) to ensure the co-ordination of the general eco- 
nomic policies of the member states, and (b) to dispose of a power of 
decision. 

The power of decision relates to a great variety of matters, 
scattered throughout the Treaty. The voting procedures of the Council 
are rather complicated; its most important decisions must be taken 
unanimously. Many important decisiéns, however, particularly in the 
latter stages of the transitional period and thereafter are to be taken 
by a qualified majority.”* 

The role of the Council cannot of course be obtained from this bare 
institutional basis and analysis. The part it will play is bound to 
develop in practice and establish new constitutional conventions inside 
the Community. 

The composition and powers of the Court of Justice are generally 
similar to those of the Coal and Steel Community.”" Its general func- 
tion is to ‘ensure the observance of law and justice in the interpreta- 
tion and application of the treaty’.** It consists of seven judges. The 


24. See Articles 155-163 for the Commission, for the Council Articles 145-165, 
for the Court of Justice Articles 164-188, and for the Assembly 137-144. 
25. Articles 162-163. 
26. See Robertson, op. cit., pp. 158 ff. 
27. See Robertson, op. cit., Chap. 5, sec. 4. 
28. Art. 164. 
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Court has competence as a constitutional and administrative tribunal. 
The most important feature of the Court is the power which entitles 
it to review the lawfulness of acts other than recommendation or state- 
ments by the Council and the Commission.”*® 
The main function of the Assembly is set out succinctly in Art. 137: 
The Assembly, which shall be composed of representatives of the 
peoples of the states united in the Community, shall exercise the 
powers of deliberation and of control which are conferred upon 
it by this Treaty.*° 
The Montevideo Treaty on the other hand provides in Article 33 of 
Chapter IX for two institutions only which form the organic struc- 
ture of the Association, namely: the Conference of Contracting 
Parties and the Permanent Executive Committee. 
The Conference of the Free Trade association is the supreme auth- 
ority which makes all decisions on subjects that require a joint 
resolution of the contracting parties. Furthermore it is empowered 
(a) to take the requisite steps for the fulfilment of this Treaty and 
to examine the effects of its application; 

(b) to further the negotiations envisaged in Article 4 and to appraise 
their results; 

(c) to approve the annual budget of expenditure by the Committee 
and to fix the contributions of each Contracting Party; 

(d) to establish its own rules and to approve the rules of the Com- 
mittee; 

(e) to elect a President and two Vice-Presidents for each period of 
sessions; 

(f) to appoint the Executive Secretary of the Committee; 

(g) to attend to other matters of common interest. 


The member states of the Conference are entitled to one vote.*! Pro- 
vision is made for one ordinary session a year. Extraordinary sessions 
are held only when convoked by the Committee.*? Articles 37 and 38 
establish the voting procedure of the Conference. The Conference 
can vote only if two-thirds of the members of the Association are 
present. During the first two years of the validity of the Treaty, 
decisions of the Conference have to be made with the affirmative vote 
of the Contracting Parties and always provided that there is no nega- 
tive vote. After the period of two years the Contracting Parties are 
supposed to establish a new voting system. An affirmative vote of 


29. Art. 173. 

30. For a full discussion of the Assembly’s function see Robertson op. cit., pp. 
164 ff. 

81. Art. 35. 

82. Art. 36. 
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two-thirds of the Contracting Parties is necessary in the following 

instances: 

(a) to approve the annual expenditure budget of the Committee; 

(b) to elect the President and two Vice-Presidents of the Conference, 
and also the Executive Secretary ; 

(c) to determine the time and place for the period of sessions of the 
Conference.** 

Sumberg points out with reference to the voting procedure that 
this means that no state is bound without its consent. It means that 
the state with the least faith in the zone will set the rules. It means, 
furthermore, in his terminology, agreement at the lowest point of 
co-operation and the treaty presents in fact and in principle no agree- 
ment at all. And the second paragraph of the Preamble even refers 
to ‘standards which take due account of the interests of each and 
every one’. Thus the clearly established principle of vested interest 
seems to be the underlying thought of the Latin American Trade 
Association.*4 

The Committee, unlike the Conference, is the permanent authority 
of the Association. It is supposed to supervise the fulfilment of the 
provisions. Furthermore, it is attributed with functions which differ 
to a considerable extent from the functions which are exercised by the 
Conference. Thus it seems that the Conference is able only to make 
decisions if the Conference is invoked by the Committee. There is no 
provision for the Conference to call a session without the Com- 
mittee’s approval. The Committee can therefore block effectively the 
decision-making process of the Conference. Art. 39 points out that 
the Committee does have the following attributions and duties among 
other things: 

(a) to convoke the Conference; 

(b) to submit for the approval of the Conference an annual pro- 
gramme of work together with a draft of the Committee’s annual 
expenditure budget; 

(c) to represent the Association before other countries and inter- 
national agencies and institutions with the object of discussing 
matters of common interest. In addition, it will represent the 
Association in contracts and other acts of public and private 
law; 

(d) to carry out studies, suggest measures and submit to the Confer- 
ence recommendations that it considers appropriate for the better 
fulfilment of the Treaty; 


83. Art. 38. 
34. Sumberg, op. cit., p. 63, to the same effect. 
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(e) to submit to the ordinary meetings of the Conference an annual 
report of its work and on the results of the application of this 
treaty ; 

(f) to apply for technical assistance and for collaboration of national 
and international persons and organizations; 

(zg) to make the decisions delegated to it by the Conference; and 

(h) to execute the tasks entrusted to it by the Conference. 

The Committee has one representative from each contracting party,*® 

with the right to one vote. 

The third institution provided for in the Treaty is a secretariat 
directed by an Executive Secretary and composed of technical and 
administrative personnel. The Executive Secretary is elected by the 
Conference for three years and can participate in the meetings of the 
Committee but is not entitled to vote.** The Secretary of the Secre- 
tariat will be also the General Secretary of the Conference. His func- 
tions include: 

(a) organizing the work of the Conference and the Committee; 

(b) preparing the draft of the Committee’s annual expenditure 
budget; and 

(c) contracting and employing technical and administrative per- 
sonnel, in accordance with the rules of the Committee.%7 

The Secretariat and the personnel are strictly independent. The 
Treaty provides in Art. 42 that they are supposed neither to request 
nor to accept instructions from any government or any national or 
international institutions. They have furthermore to abstain from 
any activity incompatible with their standing as international officials. 
And the contracting states are asked to respect the international 
character of those institutions and to abstain from exercising any 
influence over the performance of their duties.** 

Provisions are also made for the establishment of Consultative 
Commissions by the Committee for the study of specific problems of 
the various sectors of economic activity in each of the contracting 
parties. These committees are composed of representatives of the 
various states of the community. The treaty also facilitates in Art. 
44 close co-operation with the United Nations Economic Commission 
for Latin America and the Social Council of the Organization of 
American States. 

It does not provide, however, any regulations for the establishment 
of a court. Neither does the Treaty provide any rules for the settle- 


35. Art. 40. 
36. Art. 41. 
87. Art. 41, second paragraph. 
38. Art. 42, second paragraph. 
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ment of disputes between the contracting parties. Nor do the rules 
concerning the functions of the Conference, the Committee and the 
Secretariat have any reference to the settlement of disputes. In 
Chapter VIII special provisions are made in favour of less-developed 
countries. The contracting parties are supposed to further the eco- 
nomic growth of those countries relatively less developed economically. 
Art. 32 develops a rather unsatisfactory scheme for this purpose, 
namely the application of temporary concessions, the development of 
a programme of reductions in duties and other restrictions, the adop- 
tion of adequate measures for the purpose of correcting imbalances 
in the payments position, the adoption of suitable measures to its 
domestic production of goods which are of basic importance to its 
economy, creation of financial and technica] measures designed to 
procure the expansion of already existing productive activities and 
to raise the level of productivity in specific sectors of production. 

It is interesting to note that the EEC has similar provisions with 
reference to underdeveloped countries. In Part III of the Treaty 
regulations are made for the establishment of a European Investment 
Bank and Part IV covers measures for the Association of Overseas 
Countries and Territories*®® with the EEC. Art. 130 specifies the objects 
for which the European Investment Bank is set up: 

(a) projects for developing less developed regions; 

(b) projects for modernising or converting enterprises or for creat- 
ing new activities which are called for by the progressive estab- 
lishment of the Common Market where such projects by their 
size or nature cannot be entirely financed by the various means 
available in each of the Member States; and 

(c) projects of common interest to several Member States which by 
their size or nature cannot be entirely financed by the various 
means available in each of the Member States. 


The provisions for the association of overseas countries and terri- 
tories are supplemented by a special ‘Implementing Convention’ which 
extends to the countries and territories the system of free trade agreed 
among themselves; and conversely, and furthermore, extends without 
discrimination the preferential conditions of trade which they apply 
to those European states with which they maintain special relations. 
The provisions are of course too long and complex for any complete 
summary to be given here. But it is of importance to see how the 
EEC dealt with development problems, in comparison with the Latin 
American Free Trade Association. The Latin American Free Trade 
Association has legal personality and is especially entitled to enter 


39. Arts. 131 to 136. 
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into contracts, to purchase movable and immovable property, to take 
legal actions, to hold funds in any currency and to make necessary 
transfers.*® Two more provisions of the closing chapters of the Treaty 
have to be mentioned here, since they carry considerable importance 
for the future development of the Latin American Trade Association, 
namely Articles 53 and 62. Art. 53 states that the Treaty cannot be 
interpreted as an obstacle to the adoption and fulfilment of measures 
which are intended for the protection of public morality, the enforce- 
ment of security laws and regulations, the regulation of the import 
and export of weapons, the protection of the life and health of persons, 
animals and plants and the export, utilization and consumption of 
nuclear materials. Art. 53 thus seems to have a rather important 
position within the framework of the Treaty, since it could be used 
for quite broad interpretation by the governments of the contracting 
parties. Art. 62, on the other hand, tries to reconcile the Treaty with 
GATT principles. At present four members belong to GATT: Brazil, 
Chile, Peru, and Uruguay. The Article declares that this Treaty will 
not affect the rights and obligations from agreements signed by any 
of the contracting parties. The parties are supposed to take the neces- 
sary steps to harmonize the provisions of existing agreements. The 
reconciliation provided for by Art. 62 may have to be at the expense 
of GATT, for clause 7(b) of its Art. 24 declares with respect to a 
common market that ‘The parties shall not maintain or put into force, 
as the case may be, such agreement if they are not prepared to modify 
it in accordance with these recommendations’.*! 

Neither community constitutes a completely closed system as far 
as membership is concerned. The Latin Free Trade Association leaves 
the way open to eventual membership by providing in Art. 58 that 
the Treaty will be open to the participation of the other Latin 
American states. There is no provision for extending invitations to 
membership, but such an invitation would undoubtedly be a first step 
towards the admission of new members. There is only one type of 
membership and no provision is made for suspension or expulsion. 
Both regional organizations provide for voluntary withdrawal.*? 
Neither document is regarded as an unalterable document. According 
to Art. 60 of the Montevideo Treaty the contracting parties may 
introduce amendments; these will be formalized in protocols that will 
become effective once they have been ratified by all contracting parties. 
In contrast to the Latin American Trade Association the statute of 


40. Art. 46. 
41. See Sumberg, op. cit., p. 58. 
42. Art. 64. 
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the EEC could possibly be transformed into a constitution for Europe. 

Unlike the EEC the Latin Community contains neither specialized con- 

ferences nor specialized agencies. The old conference form has been 

retained with no political authority attached to it. 

The similarities and dissimilarities in the scope and functions of 
the two organizations are of course summed up in their respective 
statements of purpose. From these and other provisions of their basic 
instruments it is apparent that the scope of the functions differs in 
one important respect: the complete absence from the Montevideo 
Treaty of any mention of the settlement of disputes. We have how- 
ever, to realize that, of the two regional organizations, one represents 
an organization of states which is almost coterminous with a geo- 
graphic region, one which has developed along the familiar lines of 
international organization, and which has not provided machinery for 
dealing with the settlement of economic, social and cultural problems. 
It is an organization of states which, while sincerely professing 
allegiance to the United Nations, prefers to settle hemisphere problems 
within the hemisphere. The other represents a group of states within 
Europe, which is however not coterminous with Europe, since a 
political or ideological prerequisite has been added to the geographical 
requirements for membership. It is an organization which does not 
conform completely to the traditional pattern of international orga- 
nization and which while concerned with a host of political, economic, 
social, cultural and other problems, leaves settlement problems to 
specific institutions within this community without reference to the 
United Nations. The other organization, on the other hand, does not 
even provide for the solution of settlements. 

The two organizations are alike in a number of matters of signific- 
ance: 

(1) in neither organization have the member governments abdicated 
a major share of their respective powers to international organs 
beyond their own control. This is even more true for the Latin 
American Trade Association. There is, however, this important 
difference: unlike the Latin Trade Organization, the European 
governments, in setting up a Council have created an organ 
capable of generating political pressures that the governments 
may find it increasingly difficult to resist: pressures to which 
the Latin Trade Group is not subject and which may ultimately 
result in important changes in the present structure of the EEC; 

(2) both face the problem of their relationship with other organiza- 
tions. Since neither exists in a vacuum, both must define their 
jurisdictions with respect to and arrange appropriate working 
relationships with not only their member governments, but also 
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with region organizations, the United Nations and the latter’s 
specialized agencies; 

(3) both organizations seek to provide a fuller and a more secure 
life for the peoples of the member states. Both are likely to 
pursue these aims until a world organization succeeds in provid- 
ing the degree of personal and national security and well-being 
which the members of the two organizations consider essential. 

We have to note that expansion of activity in the economic and 

social sphere might well occur in the Latin organization, since the 
Latin American Community is just beginning to set its course. The 
future will decide whether the Treaty of Montevideo was a step 
forward for a solution of threatening economic problems which 
constantly face Latin American states. At present it seems the Treaty 
just reports the problems the Latin states are dealing with. But it 
might well be that the Community will develop into something similar 
to the European Economic Community and will try to solve its prob- 
lems on a reasonable and realistic basis without the preservation of 
vested interests and without protection of economic sectors, which 
seem to have the greatest influence in that area. 
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HUMAN RIGHTS IN THE EUROPEAN 
COMMUNITY 


The Development and Operation of the European Convention for the 
Protection of Human Rights 


MICHAEL LEIFER* 


THE APPARATUS OF PROTECTION for human rights in Western Europe 
in the post-war world grew out of the ethos of the European Idea. 

Characteristic of the voluntary associations that amalgamated to 
form the official European Movement! was the desire to depart from 
traditional forms of inter-state organization. The ambition of the 
‘Europeans’ was to go further than the state practice of organising 
to provide collective security; they sought to extend the idea of a 
collective guarantee beyond the territorial integrity of the state to 
the rights of the individual. The tragic experience of recent war had 
demonstrated the need for-a protective guarantee of human rights, 
together with an awareness that the source of violation would probably 
be an individual’s own government. With this in mind, the ‘Europeans’ 
sought to remedy a situation in which the individual was totally 
dependent upon the good-will of his government to secure redress for 
injustice. In the ‘message to Europeans’, adopted at the close of the 
Hague Congress which called for a United Europe, the underlying 
theme was ‘to revive her inventive powers for the greater protection 
and respect of the rights and duties of the individual, of which, in 
spite of all her mistakes, Europe is still the greatest exponent’.2 To 
this end, the ‘Message to Europeans’ envisaged a Charter of Human 


*Lecturer in Political Science, University of Adelaide. 


1. Included in the International Committee of the Movements for European 
Union set up, in December 1947, to co-ordinate the action of various associations 
were:— The European Union of Federalists (Chairman, Dr H. Brugmans, a 
former Dutch Minister); United Europe Movement (Chairman Winston Chur- 
chill) ; Economic League for European Co-operation (Chairman, M. von Zeeland, 
a former P.M. of Belgium); French Council for United Europe (Chairman, 
M. R. Doutry, a former French Minister); Nouvelles Equipes Internationales 
(Chairman, M. Bichet, a former French Minister); and the Socialist Movement 
for United States of Europe (Chairman, M. Michel Rasquin, Chairman of the 
Luxembourg Socialist Party) see European Movement and the Council of Europe, 
pp. 33-4. 


2. Ibid., pp. 27-8. 


HUMAN RIGHTS IN THE EUROPEAN COMMUNITY 


Rights with a Court of Justice possessing adequate sanctions for its 
implementation.® 

Since those days in 1948 the concept of a United Europe remains 
unrealised; yet the ideology for European Union has survived. If 
the moderate political ambition of ‘limited functions but real powers’* 
has been inadequately achieved, the doctrinal assumption,® the funda- 
mental democratic faith of the aspirant European community has not 
been totally abandoned in the general failure. The European Conven- 
tion for the Protection of Human Rights and Fundamental Freedoms, 
despite a difficult birth and the indifferent fortunes of its parent body, 
has been sustained as a going concern and as a living institution 
within International Society. 

The adequate protection of human rights was an essential ingredient 
of the European formula. In the Statute of the Council of Europe, 
membership was made conditional on an acceptance of the principle 
of the rule of law and of the enjoyment of human rights and funda- 
mental freedoms by all persons within the jurisdiction of member 
states. However, the statute made no mention of an agency, judicial 
or otherwise, which would be in any way responsible for the protec- 
tion of human rights; it merely included a recognition of obligation 
in the matter with some undefined provision for the expulsion of a 
member if it ‘seriously’ dishonoured it. The omission of any real pro- 
vision for the supervision of human rights reflected the lack of 
willingness on the part of the governments concerned to permit the 
Council of Europe to become more than a symbolic representation of 


3. It is interesting to note that a European Court of Human Rights with juris- 
diction in respect of clauses relating to human rights in Peace treaties with 
Hungary, Bulgaria, Finland and Italy was proposed by Australia at the Paris 
Conference of 1946. This proposal was rejected at the time because such an 
institution was considered to come within the competence of the UN. See H. 
Lauterpacht, International Law and Human Rights. London, 1950, p. 164. 


4. On September 6th, 1949 the Consultative Assembly of the Council of Europe 
passed a resolution declaring that the ‘aim and goal of the Council is the creation 
of a European political authority with limited functions but real powers’. 


5. Part I of the Political Report considered by the Hague Congress, May 1948, 
stated: ‘The spiritual values of our free civilization clearly cannot thrive or be 
defended except under conditions of freedom. The admission of a nation to 
membership of a European Union must therefore be conditional upon its accept- 
ance of democratic principles or its assurance to its citizens of the fundamental 
rights of the individual’. See European Movement and the Council of Europe, 
p. 43. 


6. Statute of Council of Europe, article 3. 
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the European idea.? The members of the European Movement were, 
nevertheless, undaunted in their determination to secure an effective 
system of guarantee in the field of human rights. 

In February 1949, the International Council of the European Move- 
ment set up an International Juridical Section in Brussels, under the 
chairmanship of M. Teitgen, a former French Minister of Justice, 
with Sir David Maxwell-Fyfe, the British prosecutor at Nuremberg 
(later as Lord Kilmuir to become Lord Chancellor) and the noted 
Belgian jurist M. Dehousse, as joint rapporteurs. This group pre- 
pared a preliminary draft convention on human rights which was 
submitted to the Committee of Ministers of the Council of Europe in 
July 1949, accompanied by a recommendation that the question of the 
maintenance of human rights should be placed on the agenda of the 
European Consultative Assembly, the deliberative body of the Council 
soon to hold its first session in Strasbourg. This draft convention was 
largely inspired by the Universal Declaration of Human Rights 
adopted by the General Assembly of the United Nations in Paris in 
December 1948, as the first part of a still unconsummated Universal 
Bill of Human Rights. The draft contained an enumerated list of 
essential personal liberties taken from the United Nations document. 
A fundamental difference, however, existed between the UN Declara- 
tion and the proposed European Convention. While the UN Declara- 
tion was not a legally binding instrument but rather ‘a solemn 
enunciation of the conditions of human society to which all civilized 
states should aspire’,® the draft European Convention contained the 


7. Leon Marchal, the Secretary-General of the Council of Europe, has described 
the institution in the following terms. ‘The Council is essentially an intergovern- 
mental organization, differing from other instruments of inter-governmental co- 
operation in its permanence and in the juxtaposition of, and relations between 
its two organs the Committee of Ministers and the Consultative Assembly. The 
Committee is basically a diplomatic conference, unanimously adopting recom- 
mendations to which the governments are not expressly obliged to give effect. The 
Assembly on the other hand, is an original creation; its members, elected and 
appointed by national parliaments, work in a personal capacity and in complete 
independence; the constitute, not an interparliamentary assembly, but a Euro- 
pean Assembly. Despite its prestige and influence, however, this Assembly has no 
powers of decision and must depend on the Committee of Ministers to give effect 
to all its proposals.’ Leon Marchal, ‘Le Conseil de l’Europe’, European Yearbook, 
Vol. I, ‘p. 25. 


8. A significant contribution was also made by the late Sir H. Lauterpacht. 
See the reference made to his ‘Draft Convention on the Rights of Man’ prepared 
for the International Law Association in 1948 and the remarks by J. H. Barring- 
ton, who took part in the work of the drafting committee. Proceedings of the 
Grotius Society, Vol. 35, p. 41. 


9. European Movement, op. cit., p. 114. 
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essence of a system of enforceable guarantee, and a protective remedy 
to safeguard the rights which the Convention proclaimed. The draft 
convention contained the provision that any state or party to it, or 
any natural or corporate person of such a State would have the right 
to petition the Council of Europe in the event of violation.’® Allega- 
tions were to be considered by a Human Rights Commission —a 
preliminary investigating body —and ‘proper cases’ by a European 
Court of Human Rights. The Court was to possess jurisdiction to 
determine all cases of infringement and was either to prescribe 
measures of reparation or require the State concerned to take penal 
or administrative action against persons responsible." 

It is probable that the specific structure of the machinery of 
guarantee prompted the committee of Ministers to defeat the motion 
that a discussion of a code of human rights be included as an item 
on the agenda of the first session of the Consultative Assembly. 
Throughout the protracted proceedings which had led to the eventual 
signing of the Convention, the reluctance of the principal West 
European governments to give the measure their full and unqualified 
support was most apparent. Fortunately this initial procedural set- 
back was overcome when on August 10th in the Consultative Assembly 
a proposal by Winston Churchill, calling for the consideration of 
measures to achieve the declared aims of the Council of Europe in 
regard to the maintenance of and realisation of human rights, was 
passed by a two-thirds majority. As a result of this demonstration of 
support, the Committee of Ministers felt forced to consent to the 
question of human rights appearing on the agenda of the assembly. 

On August 19th, 1949, the Consultative Assembly of the Council of 
Europe met to discuss the proposed Convention of Human Rights. 
Introducing the topic, M. Teitgen, Chairman of the drafting com- 
mittee, was at pains to point out that the Convention in no way repre- 
sented a desirable maximum, but was quite modest in its aims. He 
felt that it was better to ‘.... be content with the minimum which 
we can achieve in a very short period and which consists in defining 
the seven, eight or ten fundamental freedoms that are essential for 
a democratic way of life and which our countries should guarantee 
to the people’.!* Elaborating on the apparatus of enforcement which 
would underpin the Convention M. Teitgen described the preliminary 
investigating commission open to state or individual application as 
being intended to act as a barrier to any frivolous or ill-founded peti- 
tions, and the Court of Human Rights as a tribunal that would deal 


10. Draft Convention, article 7. 
11. Ibid., article 13. 
12. Consultative Assembly, Reports 1949, first session, 8th sitting, p. 212. 
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solely with petitions worthy of serious consideration. At this stage no 
alarming opposition emerged from within the Assembly, indeed the 
remark of a Danish representative that ‘the rights of man in Western 
Europe must not be just an empty confession but a real guardian for 
the individual human being’, seemed at the time to represent the 
general attitude to the issue under discussion. As a British representa- 
tive, Lord Layton, pointed out: ‘what we are trying to do is to define 
and guarantee the political basis of this association of European 
nations’. There appeared a general desire among many present to 
see Europe integrate on a foundation of genuine protection for the 
rights of the individual. To this end it was hoped to provide a remedy 
against injustice by permitting the individual access to an organ 
competent to call the offending party to account, even if it proved to 
be his own government. 

Traditionally, it had been assumed that the rights of an individual 
could be protected only by means of those legal remedies available 
within his own country. If his rights were violated in another 
country, and if satisfaction was not forthcoming through its courts, 
then it was up to the national’s own government to champion his 
rights through the diplomatic or legal process. However, traditional 
usage for the protection of human rights seemed to have overlooked 
the obvious fact that if the rights of individuals are violated, they 
will in all probability be violated by the individual’s own government. 
In such circumstances, if domestic remedies are limited or insufficient 
to provide redress, the offender state is not likely to champion the 
rights of individuals against itself. Self-accusation and voluntary 
self-embarrassment by governments i8 not a feature of international 
society, whilst a state is hardly going to prejudice relations with a 
friendly government by championing the case of an obscure indi- 
vidual. The ‘Europeans’, keenly aware of the tragic experience of 
World War II, were determined to provide through the Convention 
a firm guarantee for the individual not resting solely upon the auto- 
nomy of the State. 

The orthodox positivist doctrine that only States are subjects in 
International Law and alone can possess locus standi before Inter- 
national tribunals, although seemingly confirmed by article 34 of the 
Statute of the International Court of Justice, is decisively refuted by 
the late Sir Hersch Lauterpacht (at the time of his death one of the 
judges of the International Court) in his book International Law and 
Human Rights. In this work the eminent jurist makes it clear that 
the provision defining the competence of the court ‘is not intended to 
be declaratory of a general principle of International Law’.'* Lauter- 


13. Lauterpacht, op. cit., p. 48. 
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pacht points out that the committee of jurists who in 1920 drafted the 
Statute of the Court (then the Permanent Court of International 
Justice) in its present formulation, excluding individuals from appear- 
ing as parties before the Court, noted in this respect that the solution 
adopted was without prejudice to any subsequent development of that 
Court.1* Lauterpacht shows that individual application to inter- 
national tribunals is not as unprecedented as it might appear from 
the International Court Statute. Under a Treaty of 1907 between 
five central American Republics, which established a Central Ameri- 
can Court of Justice, individuals were permitted direct access to the 
Court. Of greater significance, the Upper Silesian Convention of 
May 1922, between Germany and Poland, provided for a tribunal 
which, in effect, possessed jurisdiction to entertain actions brought by 
nationals of either party against their state.1° Lauterpacht asserts 
that there is nothing in the structure of International Law which 
prevents individuals and persons other than States from being parties 
to proceedings before international tribunals. He convincingly 
declares: ‘The matter is one of machinery and of determination of 
governments in any given case.”!¢ 

The ‘Europeans’ hoped that by the provision of such machinery, the 
determination would be forthcoming. Unfortunately lack of deter- 
mination was demonstrated in the argument levelled against the 
machinery of guarantee that, since the signatories of such a Conven- 
tion would be limited to States who proclaimed and upheld democratic 
values, such machinery would be of no practical value and therefore 
unnecessary. Those governments keen to preserve the trappings of 
sovereignty seemed to be unaware that it is not enough to possess 
freedom; positive action must continually be taken to defend and 
vindicate it. To quote Lauterpacht once more ‘Even in countries in 
which the rule of law is an integral part of the national heritage and 
in which the Courts have been the faithful guardians of the rights of 
the individual, there is room for a procedure which will put the im- 
primatur of International Law upon the principle that the state is not 
the final judge of human rights’.!7 The ‘Europeans’ had seen in pre- 
war Weimar how democracy had descended the slippery slope and 
had drawn their own conclusions as to the necessity for an inter- 
national tribunal for the protection of human rights. 


14. Ibid. 


15. See case of Steiner & Gross v. Polish State, Annual Digest of Public Inter- 
national Law Cases, 1927-8, Case No. 188. 


16. Lauterpacht, op. cit., p. 51. 
17. Ibid., p. 446. 
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After preliminary discussion the Consultative Assembly referred 
the draft Convention to its committee on Legal and Administrative 
questions. Here roles were reversed and Sir David Maxwell-Fyfe 
became chairman and M. Teitgen rapporteur. On September 7th, after 
consideration by the Committee the subject was again taken up by 
the deliberative body. M. Teitgen, acting as sponsor of the Conven- 
tion, referred to certain differences of opinion which had become 
evident during the committee’s discussions. He pointed out that it 
was decided only by a majority vote that the machinery for collective 
guarantee be put into operation on individual application and that 
direct access be permitted to the investigating Commission. It was 
evident that certain misgivings held by member governments were 
reflected in the attitudes of individual representatives who had not 
voiced their objections to the structure of the Convention when it 
appeared for preliminary consideration. Strangely enough, opposi- 
tion to what was clearly the pivot of the Convention became partially 
obscured by two less significant but more emotion-engendering items. 
Both Socialist and Catholic representatives became engaged in heated 
discussion as to whether the right to possess private property and the 
prior right of parents to select a child’s education should be included 
in the enumerated list of rights in the Convention. These two views 
became of such importance, so dividing the Assembly, that at one 
stage the Convention was in serious danger of foundering and was 
only rescued by a decision taken by the narrowest of majorities to 
refer these two controversial articles back to the Legal and Admini- 
strative Committee for further reflection.'* The novel features of the 
Convention did not, however, escape criticism. Socialist representa- 
tives from Great Britain were clearly unable to rise above the ‘little 
Englandism’ which some of them had inherited, and found it difficult 
to reconcile themselves to the idea that complaints against their gov- 
ernment might be carried to an international legal tribunal. 

M. Rolin, a Belgian jurist, joined forces with Mr Ungoed-Thomas 
(who was to hold legal office in the second post-war Labour admini- 
stration in Britain) to move an amendment proposing the removal of 
the Court from the machinery of the Convention. The principal argu- 
ment of the antagonists of the Convention, as it stood, was that there 
was no need for a Court at all, since report of violation by the investi- 
gating body —the Commission — would automatically bring about 
reparation.'® The proposed Court was alleged to serve no purpose and 
it was suggested that, to give it exclusive competence in a field in 
which it was expected disputes would be particularly rare, would 


18. See The Times, September 9th, 1949. 
19. Consultative Assembly, Reports 1949, first session, 18th sitting, p. 64. 
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mean that it would have little or no chance to operate.2° Fortunately 
for the supporters of the Convention the amendment was defeated, 
proponents of the Convention being able to convince the Assembly 
that it was necessary to demonstrate that an advance had been 
achieved. They also asked, with effect, what possible objection could 
there be to a Court if a state were willing to defer to a Commission 
and felt that a report of violation would bring about a remedy for 
injustice. 

After failing to remove one support of the Convention, its assailants 
shifted to another line of attack. Ungoed-Thomas sought to move a 
further amendment to exclude the right of individual petition to the 
Commission. This was called for on the grounds that it would lead to 
abuse and even subversion. This objection also failed to gather any 
real support, particularly after the plea by Sir David Maxwell-Fyfe 
that it was necessary to provide an opportunity for individuals to 
establish the dignity of the individual human spirit and to prevent 
injustice.24_ Nevertheless certain misgivings remained and were re- 
flected in the large number of abstentions on the vote to accept the 
Convention.”? 

After the Consultative Assembly had approved the Convention it 
was passed to the Committee of Ministers for their consideration. In 
the form accepted by the Assembly the Convention was regarded more 
as a declaration of faith than a codification of human rights.”* Article 
1 of the draft Convention contained an enumerated list of eleven rights 
without any clear qualification covering the circumstances of their 
operation; they were completely lacking in definitive expression.** 
In this respect it failed to meet the objections levelled against the UN 
Declaration that the rights listed had been enumerated without the 
precision and qualification necessary if they were ever to be put into 
practical operation. Lack of definition proved to be a major objection 
to the Convention, although not the most serious. The principal merit 
to some, a provision for international enforcement, was to prove a 
far greater stumbling block. 

The Convention, once in the hands of the Committee of Ministers, 
was subject to a laborious process of scrutiny by experts, whose 
function was clearly to remove its substance without destroying the 


external appearance. In August 1950, after a year in which the 


20. Ibid., p. 65. 
21. Ibid., p. 69. 
22. The actual voting figures were 64-1 with 21 abstentions. 


23. See J. F. Triska, ‘The Individual and His Rights in the European Com- 
munity’, Tulane Law Review, February, 1957. 


24. See European Movement, op. cit., p. 116. 
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proponents of the Convention felt forced to support a compromise or 
have no Convention at all, a counter-draft, prepared under the direc- 
tion of, and acceptable to, the Committee of Ministers, was placed 
before the second session of the Consultative Assembly. 

The counter-draft maintained the structural framework of the 
original and was in one respect a major improvement, in that the 
rights listed were defined with greater precision and detail so as to 
make them capable of legal interpretation. However, the key pro- 
visions of the Convention had been much altered, the articles dealing 
with the operation of its machinery being substantially reduced in 
their effect. The counter-draft omitted the automatic right of indi- 
vidual petition to the Commission, making such application dependent 
on the agreement of member states, besides requiring a minimum of 
such acceptances before the provision could be permitted to take effect 
at all. The Convention itself had to receive ten depositions of ratifica- 
tion after signature before it could come into operation, thus permit- 
ting membership of the Council of Europe to be independent of any 
real obligation in the field of human rights, as in the case of France, 
which has not yet ratified the Convention. The Court of Human Rights 
was only to have an optional competence, its appearance also being 
delayed until a requisite number of recognitions had been received. 
The counter-draft was received by the Assembly with an air of 
resignation; the Assembly, besides lacking the competence to imple- 
ment its original resolution, showed little enthusiasm to challenge the 
will of the Committee of Ministers on the matter. 

On August 14th, 1950 the Consultative Assembly of the Council of 
Europe considered the revised draft Convention on Human Rights. 
Opinion within the Assembly was concerned at the watering down of 
the original draft, many members feeling that the introduction of the 
optional clause was a retrograde step. However, with no authority to 
effect legislation, the Assembly was faced with the lamentable choice 
of a weakened Convention or no Convention at all. M. Teitgen sought 
to derive consolation from the fact that ‘a partial, even inadequate 
guarantee of human rights is better than no guarantee at all’.25 How- 
ever, informed observers writing soon after were most apprehensive 
as to the future progress of the Convention, weakened by the diluting 
action of the Committee of Ministers.”* 

On November 4th, 1950, after considerable effort and patience on 
the part of its sponsors, the European Convention for the Protection 
of Human Rights and Fundamental Freedoms, approved and signed 


25. Consultative Assembly Reports, 1950. Second session, 9th sitting, p. 502. 


26. See L. C. Green, World Affairs, 1951 and A. Martin, Yearbook of World 
Affairs, 1951. 
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by the member governments of the Council of Europe,”’ began its 
journey on the road to practical application. The Convention was not 
to come into force automatically, but was to await ratification by at 
least ten of its signatories. In the sequel, it had to wait nearly three 
years, for this number was not reached until September 3rd, 1953 
when Luxembourg deposited the tenth instrument of ratification with 
the Secretary-General of the Council of Europe.?* Yet within the 
framework of the Convention there existed machinery which, with 
state co-operation, could be made to function according to its intended 
purpose. The table of rights enumerated in the Convention which 
covered such basic axioms as the right to life, the right to liberty and 
security of person and the right to freedom of expression, peaceful 
assembly and association, was intended to be a list capable of judicial 
enforcement, not merely a declaration of desirable aspirations. As 
Sir David Maxwell-Fyfe remarked, the Convention ‘states our faith 
in human rights not as vague generalities, but in such terms as can 
be enforceable in a court of law. These are the rules of the club by 
which we are prepared to be bound’.”® It was clear from Maxwell- 
Fyfe’s statement that the Convention was never intended to cover all 
possible rights but only those which appeared universally accepted 
within the member states of the Council of Europe. The Convention 
was conceived in a sense as a consolidating instrument securing a 
desirable minimum of democratic values. Professor Waldock, the 
present chairman of the Human Rights Commission, has emphasized 
this fact: “They do not cover all the rights and freedoms mentioned 
in the UN Declaration, but unlike the UN Declaration they are hard 
enforceable law.’*° Although significantly different from the original 
draft, and totally dependent on governmental co-operation, the Con- 
vention still represented a unique attempt at translating the concept 
of human rights into reality. 





27. The original members of the Council of Europe were Belgium, Denmark, 
France, the Irish Republic, Italy, Luxembourg, The Netherlands, Norway, 
Sweden, the Saar, and the United Kingdom. Iceland, Greece and Turkey were 
subsequently invited to become members. When the Saar reverted to German 
sovereignty its membership lapsed but its responsibilities were taken over by the 
Federal Republic. The latest member of the Council is Austria. 


28. The other nine countries in order of ratification were the United Kingdom, 


Norway, Sweden, the German Federal Republic, the Saar, Ireland, Greece, 
Denmark and Iceland. 


29. Consultative Assembly Reports 1950, op. cit., p. 888. 


30. H. Waldock, British Yearbook of International Law 1958, p. 356. It is worth 
pointing out that some of the rights included in the UN Declaration are clearly 
unsuitable for judicial treatment, e.g., the right to rest and leisure. 
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A Protocol to the Convention, containing the disputed right to 
peaceful enjoyment of property and the parental right to choose a 
child’s education (in conformity with their own religion and philo- 
sophical convictions) together with an undertaking by the parties to 
the protocol to hold free elections at reasonable intervals by secret 
ballot, was signed in Paris in March 1952, and received the requisite 
number of ratifications for it to come into force as part of the Conven- 
tion in 1954. 

Without doubt, the key to the Convention lay in the proposed Com- 
mission of Human Rights. This body, with a membership equal to the 
number of High Contracting Parties, nominated by the Consultative 
Assembly and elected by the Committee of Ministers, was to perform 
an investigatory, as well as a conciliatory, function within the frame- 
work of the Convention. Constituted in May 1954, it met for the first 
time in July of that year. Its competence lay in the field of both state 
and individual application, but as the latter depended upon an optional 
acceptance by at least six states before the provision could apply to 
any one,*! the Commission concerned itself for the moment solely with 
matters of procedure. At the time only Sweden, Ireland and Denmark 
had accepted the right of individual application; however, the follow- 
ing year saw acceptances reach the requisite number of six and the 
Commission was open for business. By September 1955 it had received 
eighty applications from individuals and by the end of 1960 (by which 
time ten states*? had come to recognize the competence of the Com- 
mission in respect of individual application, thus providing this right 
for about ninety million Europeans)** the Commission had received 
over nine hundred applications. The role cast for the Commission was 
that of an investigating and conciliating body, which was to receive 
applications from any High Contracting Party alleging a breach of 
the provisions of the Convention by another High Contracting Party, 
or from any person, non-governmental organization or group of indi- 
viduals claiming to be a victim of a violation by one of the High 
Contracting Parties.** Under the rules of procedure of the Com- 
mission,** if an application is brought before the Commission by a 
High Contracting Party (i.e. a member government) then the Presi- 
dent of the Commission has to give notice, through the Secretary- 


31. See the Convention, Article 25, Section 4. Huropean Yearbook, Vol. I, p. 329. 

32. Austria, Belgium, Denmark, Federal Germany, Iceland, Ireland, Luxem- 
bourg, Norway, Sweden and, on July 6th, 1960, The Netherlands. 

33. See A. H. Robertson, ‘The European Court of Human Rights’, The American 
Journal of Comparative Law, Winter 1960, p. 2. 

84. See Convention, articles 24 & 25. European Yearbook, Vol. I, pp. 327-9. 

35. For full details of procedure, see European Commission of Human Rights, 
‘Documents and Decisions 1955-57’, The Hague 1959. 
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General of the Council of Europe, of such application to the High Con- 
tracting Party against which the claim is made and at the same time 
invites it to submit to the Commission its observations on the admissi- 
bility of such application.** Any application submitted from a non- 
governmental source is to be referred by the President of the Com- 
mission to three of its members, whose function it then is to make a 
preliminary examination as to its admissibility. This sub-committee 
then submits a report to the Commission on the results of this pre- 
liminary examination. If the three members are unanimously agreed 
that the application should be admitted, then the President of the 
Commission goes through the same procedure as for an inter-state 
application. However, if the three-man sub-committee does not unani- 
mously report on the admissibility of an application, then the full 
Commission considers the application and may either declare it in- 
admissible or, through the Secretary-General, invite observations from 
the party against which the application is directed, before deciding on 
its admissibility. If an application is declared admissible (an in- 
frequent occurrence because of constant failure to comply with certain 
pre-conditions for application, such as the need to exhaust all domestic 
remedies available) ,*7 a sub-committee of seven is set up to ascertain 
the facts of the alleged violation and at the same time to perform a 
conciliatory function by using its good offices to settle the matter un- 
obtrusively. It is to be pointed out that conciliation does not imply 
compromise at the expense of the individual but ‘consists in attempts 
to remove by non-judicial means and by direct approach to the govern- 
ment concerned, the ascertained cause of injury’.** If this object is 
achieved then the Commission publishes a brief statement of facts and 
the solution reached. However, if the attempt at conciliation fails and 
there is no friendly agreement between the parties involved, then the 
Commission draws up a Report, including a statement of facts and 
opinions as to violation, which is sent to the Committee of Ministers 
of the Council of Europe. Before the establishment of the European 
Court of Human Rights in 1959, the matter then rested solely in the 
hands of the Committee of Ministers who had to decide by two-thirds 
majority if violation had occurred and what measures were to be 


36. Ibid., pp. 74-6. 

37. See Convention, article 26. European Yearbook Vol. I, p. 329. ‘Of the 302 
individual applications which the Commission has examined so far, only 10 have 
been transmitted through the Secretary-General of the Council of Europe to the 
Contracting Party against which the claim was made.’ A. B. McNulty and Marc- 
Andree Eissen, ‘The European Commission of Human Rights: Procedure and 
Jurisprudence’. Journal of the International Commission of Jurists, Vol. I, No. 2, 
p. 201. 

38. See Lauterpacht, op. cit., p. 448. 
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taken to remedy the situation and to make reparation. Since the 
establishment of the Court, an alternative procedure has become avail- 
able. Within three months of the report being sent to the Committee 
of Ministers, the Commission or a Contracting Party involved has 
the right to place the case before the Court. If after three months 
the matter has not been referred to the Court then it is up to the 
Committee of Ministers to come to a decision. It is worth recalling 
that the function of the Commission is to secure a friendly settle- 
ment in the process of ascertaining the facts of alleged violation, not 
to pass judgment. That comes within the province of the Court of 
Human Rights. 

Since its coming into active operation in 1955 the European Com- 
mission of Human Rights has had occasion to deal with applications 
under both its categories of competence. However, only three applica- 
tions out of over six hundred have come within the field of inter-Party 
disputes; two of these were charges brought by the Greek government 
against the government of the United Kingdom alleging violation of 
the Convention in Cyprus. As these have been the only allegations of 
this type to be dealt with by the Commission, they are worthy of some 
consideration. A very recent application by Austria against Italy, 
concerning the conviction of Austrian citizens in the Italian Courts 
for the murder of a customs officer, is at the moment sub-judice. 

Soon after ratifying the Convention the United Kingdom extended 
the application of the Convention to 42 overseas territories, including 
Cyprus and the Seychelles Islands; both of which were to become 
causes of tension—the former as an object of contention between 
Greeks, Turks and British and the latter as the involuntary place of 
exile of Archbishop Makarios, Greek Orthodox primate of Cyprus and 
political leader of the Enosis (union with Greece) movement on the 
island. Under article 15 of the Convention Contracting Parties are 
permitted to take measures derogating from their obligations under 
the Convention ‘in time of war or other public emergency threatening 
the life of the nation’, providing that the Secretary-General of the 
Council of Europe is informed of the measures taken. In October 
1955 and also in April 1956 the British government gave notice of its 
derogation from the Convention; the measures involved were the 
institution of a curfew in Cyprus and the deportation of Archbishop 
Makarios to the Seychelles.**® In May 1956 the Greek government 
lodged an application with the Secretary-General of the Council of 
Europe alleging that the government of Cyprus had violated the 
Convention by introducing certain exceptional legislative and admini- 
strative measures in the island. A month later, the application was 


89. Surprisingly enough the Consultative Assembly was not informed of this 
derogation. See The Times, April 23rd, 1956. 


181 








HUMAN RIGHTS IN THE EUROPEAN COMMUNITY 


referred to a sub-committee of the Commission, composed of one 
Greek and one United Kingdom representative and five others chosen 
by lot, who were instructed in accordance with article 28 of the Con- 
vention to ascertain the facts relating to the alleged violation and at 
the same time to explore the possibilities of a friendly settlement 
based on a respect for human rights. The sub-committee was clearly 
unsuccessful in performing this latter function for by September 1957 
the matter was not satisfactorily resolved. The sub-committee, after 
several hearings of the agents and counsel of both governments, 
decided to carry out an investigation in Cyprus for the purpose of 
ascertaining the facts related to (a) the existence and present extent 
within the meaning of article 15 of the Convention of a public 
emergency threatening the life of the nation and (b) the circumstances 
in which the curfew regulations were applied. In the meantime, in 
July, 1957, the Greek government had lodged a second application 
with the Commission, this time alleging 49 cases of torture —or ill- 
treatment amounting to torture —in Cyprus. In October, the Com- 
mission declared that the application was admissible in respect of 
29 of the cases mentioned, the other 20 were declared inadmissible on 
the grounds that all domestic remedies had not been exhausted. In 
June 1958 the above-mentioned inquiry took place in Cyprus with the 
full co-operation of the United Kingdom government. After a further 
attempt at friendly settlement had been made between the two parties 
and had failed, a report was sent by the Commission to the Committee 
of Ministers. The issue, however, was resolved neither by the Council 
of Ministers nor by the European Court of Human Rights. In fact, 
the machinery of the Convention proved impotent to solve the only 
inter-state disputes before it. A solution was found, but not through 
the good offices of the Commission. In February 1959 the Ziirich agree- 
ment saw the political settlement of the Cyprus problem, and con- 
sequently in April the Committee of Ministers decided that no further 
action was called for and that the report of the Commission should 
not be published. The second application which, at the time, was still 
sub-judice, was later withdrawn by the Greek government ‘in the 
interests of Anglo-Greek relations’ and was accordingly dropped by 
the Commission. 

The vast majority of the applications before the Commission have 
been from individuals. Here the Commission has both confirmed and 
confounded its critics’ expectations. The establishment of the Com- 
mission was thought certain to lead to abuse and overloading, and as 
one critic recently remarked ‘the decisions of the Commission during 
the first three years of its existence amply confirm the fears of those 
who expected the Commission to be flooded with unmeritorious appli- 
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cations from disgruntled and eccentric individuals’.*° However, in 
spite of this flooding the Commission has found no difficulty in 
examining applications for admissibility on their merits,*! its sub- 
committee of three performing very effective screening operations. 
Because of the nature of many applications, nearly all the work of the 
Commission has been concerned with admissibility. Almost all appli- 
cations have been declared inadmissible as a result of their failing to 
come within the compass of the Commission’s jurisdiction. For 
example, very many applications have been declared inadmissible on 
the grounds that all domestic remedies available had not been 
exhausted.‘ Applicants have often failed to appeal to a Higher Court 
or to the Court of highest instance against the decision of a lower 
Court, before referring to the Commission. However, the Commission 
makes sure that in failing to employ a remedy, there has not been 
any special circumstance which would release the applicant from the 
obligation to use that remedy. 

In its findings the Commission has sincerely observed the principle 
of non-retroactivity and applications have frequently been declared 
inadmissible because they were concerned with a violation which 
occurred long before the Convention was ratified. Applications have 
also been refused because they were made either against Contracting 
Parties which had not recognized the rights of individual petitions, 
or against non-members of the Council of Europe. One of the most 
significant declarations of inadmissibility arose out of the Com- 
mission’s interpretation of article 17 of the Convention which states 
‘Nothing in this Convention may be interpreted as implying for any 
state, group or person any right to engage in any activity or perform 
any act aimed at the destruction of any of the rights and freedoms 
set forth herein... .’ The petition refused was from the German 
Communist Party which lodged an application against the Federal 
German Republic in February 1957. The application requested the 
Commission to find that the Federal German Government, by bringing 
about the dissolution and prohibition of the party mentioned, had 
violated its obligations under the Convention. The applicant invoked 
articles nine, ten and eleven of the Convention, relating to freedom of 
thought, conscience and religion, freedom of expression and the right 
to freedom of peaceful assembly and the freedom of association with 
others. In deciding against the admissibility of the application the 
Commission referred to certain stated aims of the Communist Party, 
namely ‘to establish a socialist-communist system by means of a 


40. F. Honig, review in International Affairs, October, 1960, p. 513. 


41. McNulty, op. cit., p. 200. 
42. For full details see European Commission, op. cit., pp. 186-153. 
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proletarian revolution and the dictatorshi, of the proletariat’.** The 
Commission maintained that as the Gerraan Communist Party con- 
tinued to vaunt these principles and that as recourse to a dictatorship 
for the establishment of a regime ‘is incompatible with the Conven- 
tion, inasmuch as it includes the destruction of many of the rights or 
freedoms enshrined therein’,** the application was considered in- 
admissible.** Although many cf the applications before the Com- 
mission have been ill-founded** and the vast majority of petitions have 
been declared inadmissible, this is not necessarily an indication that 
the resources of the Commission have been wasted. As M. Honig 
points out after criticizing the abuse and misuse of the Commission, 
‘yet, in spite of all this, the fact that member states of the Council of 
Europe are now to some extent subject to international control will 
bring undoubted benefits to national states which cannot be relied 
upon to observe even the modest substantive requirements of the 
European Human Rights Convention’.*7 

The Commission has been quite flexible in its attitude to applica- 
tions, attempting to provide every opportunity for the genuine peti- 
tioner. For example, it came to the notice of the Commission that the 
authorities of prisons and mental homes were, with the best of inten- 
tions, refusing to forward the complaints of inmates. The Commission 
maintained that the defenceless position of persons in prisons or in 
mental homes made it essential for the Commission to retain in its 
hands the decision whether notice should be taken of an application 
from such a source. Representations were accordingly made to prevent 
such a state of affairs from continuing.** The Commission has not 
maintained a rigid attitude to applications from individuals who had 
previously had their applications declared inadmissible. These are 
re-examined to see if any relevant new information is included. How- 
ever, the Commission goes no further than this. In October 1955 a 
proposal was made in the Consultative Assembly that individual 
petitions directed against states not accepting the rights of individual 
petition should at least be examined by a committee on which the 
government concerned would be represented. This suggestion was 
turned down by the Committee of Ministers. 


43. McNulty, op. cit., p. 213. 

44, Ibid., p. 214. 

45. For full details, see European Commission, op. cit., pp. 222-5. 

46. One application maintained that in limiting the punishment for homo- 
sexuality to homosexuality between men the Federal Republic of Germany had 
violated article 14 of the Convention, concerned with the principle of non-dis- 
crimination on the grounds of sex. See McNulty, op. cit., p. 218. 

47. See Honig, op. cit., p. 514. 

48. Waldock, op. cit., pp. 360-1. 
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The Commission has functioned as a sieve whose mesh appears very 
fine, so much so that one might assume that it has acted as a barrier 
to legitimate grievances. The Commission in its history has registered 
no convictions against States; however, as Professor Waldock has 
remarked, ‘the primary duty of the Commission is to conduct peace- 
ful negotiations with the parties and set in order unobtrusively any 
breach of human rights that may have occurred. It is not established 
primarily for the purpose of putting states in the dock and register- 
ing convictions against them’.*® Despite its record on admissibility, 
the Commission has not proved an unsurmountable barrier, for the 
establishment of the European Court of Human Rights has demon- 
strated that access to that Court through the Commission is possible. 

The idea of a Court of Human Rights preceded the notion of an 
investigating commission. At The Hague in 1948 the principal demand 
was for a Court to guarantee a Charter of Human Rights. The Con- 
vention provided for a Charter of Human Rights, and also for a 
Court — but not the body envisaged at The Hague. First of all, the 
competence of the Court was to be optional and then it was only to 
come into existence after a requisite number of recognitions. Be- 
cause of this last provision the Court took a long time to appear. 
Eight recognitions of competence were required before it could be 
established, and this took place in September 1958, nearly eight years 
after the signing of the Convention, when at a ceremony during the 
Brussels exhibition, depositions were received from Austria and Ice- 
land.*° The Court was formally constituted in January 1959 with 
the election of judges representing every member of the Council of 
Europe. The provisional president chosen was Lord McNair (a 
former judge of the International Court) from Great Britain, which 
incidentally does not recognise the competence of the Court. The 
Court has a residuary jurisdiction and deals only with cases after 
the Commission has acted and in the event of no friendly agreement 
being reached between the parties. The Court is open for petition 
within three months of a Report being sent by the Commission to 
the Council of Ministers; however, direct access to the Court is only 
available to contracting parties involved in a dispute or to the Com- 
mission.®' If the Court finds that a decision or a measure taken by a 
legal authority or any other authority of a High Contracting Party 
is completely or partially in conflict with the obligation arising from 


49. Ibid., p. 362. 


50. The other States which had recognized the competence of the Court by that 
date were: Denmark, Federal Germany, Luxembourg, Belgium, The Netherlands 
and Ireland. 

51. See Convention, Articles 44 and 48. European Yearbook, Vol. I, p. 385. 
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the Convention, and if the internal law of the said state allows only 
partial reparation to be made for the consequences of this decision 
or measure, the decision of the Court shall, if necessary, afford just 
satisfaction to the injured party.®*? From this provision for repara- 
tion, it appears that redress is to be a result of voluntary state action; 
however, it is up to the Committee of Ministers to supervise the 
execution of the Court’s judgment. 

Because of the almost total absence of inter-state disputes it is not 
expected that this type of application will occupy much of the court’s 
time. In fact, as A. H. Robertson has pointed out, one does not expect 
to see states, against which a complaint has been lodged, opt for 
judicial decision by the Court in preference to consideration by ten 
Foreign Ministers deciding on political grounds.™* Besides, only eight 
states have recognized the competence of the Court. It can be expected, 
therefore, that the majority of cases before the Court will arise out 
of individual application and will be referred from the European 
Commission of Human Rights. So far only two cases have been 
referred to the Court, both by the Commission. The first, at present 
sub-judice, concerns an Irish national who alleges that his government 
contravened the Convention by illegally detaining him on suspicion 
of being a member of an illegal organisation, i.e. The Irish Republican 
Army. The second, still pending hearing, relates to a Belgian national 
who claims that certain provisions of his country’s penal code are 
not in conformity with article 10 of the Convention. 

It is too early yet to draw any firm conclusion concerning the 
functioning of the Court. However, the Convention as such seems to 
have justified, to some extent, the hopes of its sponsors. The conven- 
tion has come to exert an influence within Europe outside of the 
proceedings of its machinery for enforcement. In certain cases the 
Convention has actually come to be applied by municipal courts, while 
in Austria, the latest adherent to the Convention, both the Conven- 
tion and the Protocol] have been made part of the fundamental law of 
the constitution. In Greece the courts have been called upon to 
consider whether Greek law concerning freedom of religion is consist- 
ent with the Convention, whilst in Federal Germany, on October 1956, 
the Federal Administrative Court in Berlin (the court of ultimate 
jurisdiction in administrative matters) set aside an expulsion order 
against a Belgian, married to a German woman, who had come to 
Germany as a prisoner of war in 1940 and had lived there ever since. 
The decision was made on the grounds that the expulsion order repre- 
sented a serious threat to the plaintiff’s family life, respect for which 


52. Ibid. article 50. 
53. Robertson, op. cit., p. 18. 
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was guaranteed by article 8 of the Convention, and that the particular 
circumstances of the case did not justify the order as a measure 
necessary in a democratic society for the protection of public order.™ 

Despite this optimistic analysis, certain deficiencies remain. The 
Convention still lacks the support of the principal West European 
States. France has not even ratified the Convention, whilst the United 
Kingdom and Italy do not recognize the right of individual petition 
to the Commission, or the competence of the Court. The main support 
comes from the smaller states of the Council of Europe to whom the 
necessity of realizing the European idea has a greater sense of 
urgency. Another criticism is that although over seven hundred 
petitions have been before the Commission, evidence seems non- 
existent of any organized programme of acquainting Europeans of 
the existence and availability of the Convention and its machinery. 
Further, one wonders if the financial provisions of the Convention, 
other than those covering the expenses of the Commission and the 
Court, make access to the Commission, in those countries which 
recognize its competence in individual application, a real remedy for 
all. Finally, concern is expressed over the sluggish pace of the Com- 
mission once an application has been declared admissible. For 
example, the case of Lawless, the Irish national, first came before 
the Commission in 1957. 

Doubts such as these do not permit an unqualified optimism concern- 
ing the Convention and its functioning. However, the fact of its 
existence and operation through ten years seems to suggest that the 
experiment of the Convention has far from failed and that its 
machinery can stand as a force for démocracy in a world where the 


administrative state is ever encroaching on the rights of the indi- 
vidual. 


March, 1961. 


54. For full details, see H. Golsong, British Yearbook of International Law, 
1957, p. $17. 
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NOTE 
RUSSIAN DIPLOMACY, OLD AND NEW 


J. J. GAPANOVICH* 


IT IS A WELL-KNOWN FACT that historical traditions can survive in a 
country, in spite of great, even revolutionary, changes which have 
taken place in it. The best case is that of the French Revolution of 
1789, which not only destroyed the ancien régime completely, but also 
preserved some of its institutions. In the case of the Russian Revolu- 
tion of 1917, the break with the past was much more complete; still, 
there exist in Soviet Russia traits which, however puzzling to a 
foreigner, become understandable when explained historically. 

The late H. Sumner insisted in his Survey of Russian History that 
some steady characteristics may be found in the Russian state and 
society during the last four hundred years. They had originated 
under the Mongol domination and perhaps under its influence; when 
Russia emerged as an independent country, the Moscow Tsar, despotic 
and ruthless and surrounded by servile people, resembled most of all 
the Turkish Sultan, in the opinion of foreign visitors to Russia. 

To these fundamental characteristics others have been added since 
the 16th century. Taking Sumner’s scheme with some adaptations, 
one can mention such features as the following: personification of 
supreme power in the Tsar, without any legal check on him; obliga- 
tion of all people to service apportioned and rewarded by the Tsar; 
expansion of the government’s power exercised through a vast 
bureaucracy; pre-eminence of military problems in politics and 
reliance on violence in administration. We shall not discuss how far 
it is true; what is impossible to deny is the presence of institutional 
continuity in Russian history. If so, still more survivals of the past 
may be expected in the personal behaviour of the people; customs 
and habits change more slowly than institutions or ideas. 

Let us confine ourselves to one field of such activities — diplomatic 
relations and the diplomats’ manners. Such manners remain un- 
noticed by native people as a matter of course. But they catch the 
eyes of a foreign observer; hence the importance of the European 
ambassador’s reports on their travels to old Moscow; they may be 
illuminating for the present situation. 

The reports of foreign ambassadors to Moscow have been published 
since the 17th century, and most of them exist in Russian transla- 
tions. But so far no summary study of them is available, except an 
old but valuable work by V. O. Kliuchevsky, Foreign Reports on the 
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Muscovite State, where a bright picture of East-West diplomatic 
relations may be found.’ 

Russian diplomacy as practised in the 16th-17th centuries was 
characterized by certain important features, which, however crude, 
were beneficial to the Moscow government. It possessed the follow- 
ing features: the foreign envoys were approached with distrust as 
potential spies, and in some cases there were good reasons for 
suspicion; the Muscovite diplomats put too much reliance on lying and 
were not ashamed when caught in it; their favourite method was 
‘muddling through’, with all sorts of formalities and frequent refer- 
ence to the Tsar’s authority; they badly needed information about 
European affairs which was not easily obtainable in Moscow, even in 
the 17th century. 

A foreign ambassador was surrounded with distrust and suspicion 
from the very moment of his entry to Russia. He was accompanied by 
escorts (pristav) who acted like the present Intourist guides: the 
first duty of these was to prevent any communication between the 
foreigners and the Russians. Even the governor of a province through 
which the embassy had to travel was not allowed to meet it officially; 
the excuse was that the embassy first of all should proceed to Moscow 
and see the Tsar. Instead, the envoy was met on his way by repre- 
sentatives of the government of ever higher and higher ranks; first, 
these were ‘important persons’ who had to accompany the embassy 
on its travels in Russia, then some dignitaries met it in a suburb of 
Moscow where it was to stay until the ceremonial entry to the capital. 
All these officials paid respect to the envoy according to his rank — 
whether he was an ambassador, minister, or messenger; but their 
chief preoccupation was with their own dignity which they maintained 
by petty tricks —trying their best how to bow, what to say, and 
where to sit. 

On their arrival in Moscow the embassy —the whole staff and 
servants, sometimes up to 1,500 men, were lodged in a spacious house 
purposely built in the 17th century to produce a more flattering im- 
pression on the foreigners. Food was provided by the government, 
and the escorts did not allow the ambassador to buy anything privately 
at the market. In a word, the embassy could enjoy Russian hospitality, 
but unfortunately there were drawbacks too: foodstuffs were not 
sufficient, crockery was lacking, and worst of all, the diplomats were 
not free in their movements. Their residence was strongly guarded, 
and guards followed any member of the embassy who would like to 


1. The young Kliuchevsky’s work Skazania inostrantsev 0 Moskowskom gosu- 
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take a walk in the city — for the better protection of the foreigners. 
Russian visitors were discouraged by all means — examined, in- 
convenienced or not admitted at all. Foreign residents, even physicians 
living in Moscow, could not see their ambassador either. 

This picture which may be found in the Commentaries of Baron 
S. von Herberstein, ambassador of the Emperor Maximilian I, re- 
minds one so closely of the present tribulations of foreign diplomats 
in Moscow attested by foreign residents and travellers in Russia. In 
ancient Moscow there were no journalists who might be subjected to 
censorship, but the diplomatic representatives were treated no better ; 
their correspondence was seized, examined and often not delivered 
to its destination. One should remember, however, that Poland and 
Sweden, who had organized an armed intervention in Russia, were 
frequently at war with her in the 17th century, and their ambassadors 
were far from being friendly to Moscow. ; 

Thus, wrong or right, the Russian officials did not trust European 
ambassadors and, when dealing with them, resorted to silence or 
falsehood about dubious points in their negotiations. Usually talka- 
tive, they became reticent when conversation turned on their father- 
land; they pretended ignorance of what could not be concealed or 
exaggerated Moscow’s strength and prosperity. As a result the 
foreign observers could not boast any good knowledge of Russian 
affairs, and they are not much better off now. 

All this is human, because all people are touchy where their country 
is concerned. But such anxiety neurosis becomes a serious drag in 
diplomatic negotiations, and so it happened in old Moscow; the 
negotiations with foreign powers were unnecessarily protracted and 
clouded in uncertainty, solemn promises were often broken and 
articles of a treaty easily repudiated. This attitude of Moscow 
officialdom exasperated the Europeans when they were ready to deal 
with the Russians honestly: a familiar picture of East-West confer- 
ences nowadays where the Soviet representatives seem to imitate 
their old predecessors. 

Methods of persuasion used by the Moscow government differed 
from those of their present descendants only in being more naive. 
To show the strength of the country, public gatherings were organized 
when the embassy made its entry to the capital, exactly as now when 
a president or a minister of some Asian country appears at the air- 
field of Moscow: only instead of furs as before, flowers are now 
offered to the ‘distinguished guest’. Another curious custom is out 
of fashion now; to show the court’s splendour, the Moscow digni- 
taries used to meet the ambassador in rich garments and precious 
furs, borrowed however from the Tsar’s stores for the occasion. 
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In the actual procedure of negotiations, much attention was paid 
to the formal side; everything was put on paper and expressed in 
lengthy discourses. The secretaries of departments liked to write 
and produced so much paper that it could cover the whole area of 
the Moscow state, jokingly says G. Collins, English physician to Tsar 
Alexis. The answers to the ambassador’s questions were prepared 
beforehand in the Foreign Office (Posolsky Prikaz); however they 
were not handed in to him, but only read in his presence; reading 
took, say, four hours, though one hour was quite enough for it. 

The distrust and formalism so typical of Moscow procedures were 
not laid aside when, after’ all these meetings, processions, receptions, 
at last, serious negotiations were opened. Sitting in a special chamber, 
several boyars answered the ambassador on behalf of the Tsar, while 
their statements were almost identical and confined to generalities. 
The ambassador delivered his speech, the boyars listened, and 
required a copy of the speech. And then, as the Tsar’s opinion was 
unknown, the negotiations were postponed. Such was a typical con- 
ference in Moscow described by the Emperor Leopold I’s ambassador, 
Baron A. de Mayerberg. No wonder that the European ambassadors 
were irritated by these protracted and futile negotiations, to the 
consolation of their modern colleagues who have to deal with Moscow 
officials. 

Such qualities were not without merit at those times when the 
chief consideration of diplomacy was expediency and the skilfully 
veiled lie was practised generously. The tenacity of Moscow diplomats 
rendered them good service, when Russia had to deal with stronger 
powers, such as Sweden in the north and Turkey in the south. But 
they were greatly handicapped by lack of information; persistence 
was then of no avail. They stood on firm ground when citing old 
documents or facts of Russian history which they could find in 
Russian chronicles; but with their excursuses into European history, 
they committed blunders, for instance, when referring to connec- 
tions between Roman Emperors and Kievan princes. 


The real situation in Europe was little known in Moscow; news 
from some obscure leaflet was a revelation to Moscow secretaries, 
and testimony of a fugitive soldier gave good guidance to the govern- 
ment — exactly as now, when every printed word and all the gossip 
of a third-rate Communist visitor from Europe are taken in earnest. 
Nor could the Moscow diplomats improve their information by per- 
sonal observation. On their visits to Western countries they lived in 
their own company, avoiding any contact with local society and were 
not interested in European amenities. Very much like the Soviet 
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representatives who, when residing in foreign capitals, live in volun- 
tary seclusion, strangers to Western culture. 

After what has been said about the experience of foreign am- 
bassadors i: Moscow, it is not much to add something about the 
behaviour of Moscow diplomats when they came as ambassadors 
themselves to European capitals. The Moscow embassy was like the 
same Posolsky Prikaz on a small scale, only transferred to a European 
city —the same procedure, the same manners; and the same dis- 
trust —of everybody and everything. 

Russian ambassadors when abroad were strictly supervised by the 
Moscow government; they were given detailed instructions on how 
to act and what to say. In case of an unexpected question, they had 
to answer sensibly, but anyhow not to talk too much. Confronted with 
new proposals, they usually answered: ‘We shall report to His Majesty 
the Tsar when we see his glorious eyes’. All their negotiations were 
of a preliminary nature. On their return to Moscow, the ambassadors 
were obliged to submit a full report of their activities, describing 
point by point what they had seen, heard, and said during their 
mission. Their control by Moscow seemed to be very efficient, but it 
was not so in reality. In the words of G. Kotoshikhin, a Russian 
refugee of the 17th century: “They write down their speeches, 
delivered or not delivered, nicely and sensibly, to show their non- 
existent wisdom’.? Such practices have survived in modern Soviet 
negotiations, which sometimes resemble a puppet theatre; but the 
control of the diplomats is now much more complete, as each Soviet 
embassy or delegation includes some ostensibly obscure person whose 
duty is to spy on all the members of the embassy. 

These resemblances are not accidental traits. They are connected 
with habits of thought and emotional attitudes, and it is this which 
makes such comparisons meaningful. At the same time there were 
in the diplomatic practice of old Moscow some devices which had only 
an historical significance; strange to say, even these have their 
counterparts in modern Soviet practice. 

Muscovite ambassadors were very particular about the titles of 
the Tsar; not only did they repeat them too often, but they insisted 
on their exact reproduction in documents and speeches, to the great 
displeasure of their foreign colleagues. There was more than petti- 
ness in it; the titles did not correspond to the actual possessions of 
the Tsar, but expressed claims for some territories, like Little and 
White Russia, then in the power of Poland; it was expected that the 


2. Gregory Kotoshikhin, a clerk in the Posolsky Prikaz, fled from Russia and 


found asylum in Sweden, where he wrote an Account of Russia under Tsar 
Alexis, very unflattering to Moscow and now silenced by Soviet scholarship. 
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repetition of these claims might make them more valid. Perhaps, a 
part of the Soviet ritual observed at all conferences has the same 
function — protestations of Soviet pacifism and anti-colonialism, in 
spite of evidences to the contrary. 

National virtues and vices were also used for the benefit of Moscow 
diplomacy, Russian hospitality was well known to foreign am- 
bassadors, who were supported on their trip and in their sojourn in 
Moscow at the expense of the Russian government. An important 
part of their reception by the Tsar was a splendid banquet in his 
presence; though the present Kremlin receptions are no match for 
such banquets, still the ostentation of the rulers has remained, with 
a vast display of Russian delicacies. The entertainment did not stop 
here: the escorts visited the ambassador at his residence to ‘make 
him drink hard’ so as to find out his secrets. He was invited to drink 
the Tsar’s health, and as this was repeated more than once, he could 
become talkative. This naive device of Moscow still enjoys some 
popularity among Soviet diplomats. They seem to have taken inspira- 
tion from the report on his travels by A. Olearius, secretary to the 
Schleswig-Holstein embassy to Moscow in the 17th century, when 
East-West relations, not so strained as before, were still somewhat 
similar to the present situation. This is the best account of the am- 
bassadors’ travel, reception by the Tsar, and treatment in Moscow. 

The language used by Muscovite representatives abroad is not 
without a parallel in the Soviet vocabulary also. The reports of 
Moscow ambassadors are quite exact and expressive, and even have 
literary merit;* but when they were discontented or irritated, they 
did not abhor vile language, like a cértain Russian ambassador in 
Florence, who was reminded that the representatives of other powers 
did not swear there like him. Similarly, the Soviet diplomats, who 
as a rule do not shine in eloquence, are prone to resort to abuse as 
its substitute. The recent outburst of the Soviet leader at the United 
Nations has a precedent in utterances, even more expressive, of the 
Russian ambassador to France, P. I. Potemkin, after an incident with 
the French Customs officers. His speech, addressed to a Tax-Farmer, 
deserves quotation: ‘Enemy of Christ, how are you not afraid to 
speak thus and to collect your customs duty, you nasty cur... Seeing 
your shamelessness and beastly manners, we wish to throw this gold 
like dust to you, hungry dog and greedy wolf.’ 

In old Russian diplomacy there were also other, and more com- 
mendable, features, and of course modern Soviet diplomacy, with its 


3. Some reports of Russian ambassadors in Europe are published in Pute- 


shestvia russkikh poslov XVI-XVII. (Travels of Russian Ambassadors in the 
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specific principles and methods of propaganda, sometimes very 
efficient, cannot simply be a replica of the Muscovite system. What 
I wish to show is that, in the behaviour of Soviet diplomats, their 
mental habits and emotional attitudes, there is a striking resemblance 
to those of their seventeenth-century predecessors. This however 
implies a question: why is it so, when the times taken for comparison 
have been so different? 

The explanation lies in the psychological qualities and cultural 
limitations of these people. Of course, they are Communists, but of 
an inferior brand. The Soviet diplomats are selected not for their 
knowledge nor special skill, but for political reliability, which is 
difficult to check in a foreign country. The qualities appreciated in 
their character are conformity, lack of personality, subservience to 
the government — qualities which flourish in totalitarian surround- 
ings. The Moscow state of the 17th century was not totalitarian, but 
authoritarian, and the transition from one to the other is easy. 
Consider the attitude of the subjects to the Tsar; his will was con- 
sidered God’s will; in doubtful cases the answer invariably was: 
‘only God and the Tsar know it; all our possessions and successes 
depend on him.’ Such was the moral code of the highest boyar in 
Moscow; substitute here the word Party for Tsar, and every Soviet 
dignitary, including ambassadors, would subscribe to it. 

But again why the 17th century? Is the comparison not too far- 
fetched? The Communist revolution brought about the destruction of 
all social and cultural values for which the Russian Empire stood; 
its pro-Western trend was replaced by the new rulers’ anti-Western 
bias. In this sense, it was anti-culture which descended on Russia, 
as W. Weidle neatly says. The further Imperial Russia receded into 
the past, the deeper became the divorce between Russia and the West.‘ 
With the extermination of social classes brought up in Western 
culture, old Muscovite tradition could re-assert itself in some way. 
After all, the Petrine state, as the most modern institution in Russia, 
could not embrace the whole of Russian life, which always retained 


a strong undercurrent of customs and habits deriving from an older 
culture. 


4. W. Weidle’s work, first published in French as La Russie absente et presente, 
was re-issued in English as Russia Absent and Present (New York, 1952). 
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ACADEMICS AND AFRICAN POLICY 
D. A. LOW* 


LITTLE IMAGINATION IS REQUIRED to enter into some of the profound 
emotional upheavals that have been the lot of many millions living in Africa 
these past few years. African nationalism has swept across the continent. 
European rule is now either threatened or gone. A couple of dozen new nations 
have plunged into the deep of independence. A far-reaching political revolution 
has been taking place opening new vistas for millions of Africans and spelling 
gloom for thousands of Europeans. Within this general process there have been 
countless variations. There are, for instance, many Africans for whom the new 
political regimes in which Africans are (or in which they are about to be) pre- 
dominant promise acute and sometimes chronic discomfiture. There are numbers 
of Europeans who have welcomed the political revolution which is passing over 
them and now relish the opportunity to explore a new political and social land- 
scape. One day, it may be hoped, someone with the necessary knowledge and 
insight will commit the whole story to a prose which does justice to its drama. 

One major element in the story has, of course, been the relatively swift dis- 
semination across the continent and into millions of African minds of the ideology 
of self-determination. Another has been the sharp rise of world public support 
for the aspirations which this inflooding ideology has stimulated. A third has 
been the evolution of the policies of the imperial powers when faced with the 
resulting upsurge. The attitude of the Portuguese towards Angola and Mozam- 
bique is a sharp reminder that there is little automatic about the policies which 
colonial powers have adopted. They have displayed between them the whole range 
of possibilities—from adamant refusal to withdraw at all, through adamant 
refusal to withdraw until the last moment, to a readiness to withdraw bit by bit 
as pressures mount, and even a readiness to withdraw in accordance with a long 
pre-arranged programme. In the whole process the British notion of with- 
drawing bit by bit as the pressures have mounted has been the most important. 
This is partly because the British had just previously been responsible for the 
greatest imperialist withdrawal of the 20th century—from South Asia—for 
this set the pace. It was partly because many more Africans were subject to 
British imperial authority than to ‘that of any other imperial power. It was 
partly because there seemed to be within British policy an unresolved conflict 
between Britain’s grant of independent status (or at all events considerable 
political power) to European minorities in southern, central and eastern Africa, 
and her protestations about her firm intention to grant self-government to 
Africans. It was also because it was in the event territories which had formerly 
been under British rule which first broke through the imperialist crust out into 
independence. 

One of the most notable features of the formation of British policy towards 
Africa has been the part played in it by intellectuals, and in particular by 
academics. Such people, or their predecessors, had no such influence upon 
twentieth-century British policy in South Asia. One hears a good deal of 
talk about the prominent part played by intellectuals in the British Labour 
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Party. No one suggests, however, that they have been without serious rivals in 
the formation of Labour Party policy. Yet this is precisely what can be suggested 
about the development of British policy towards Africa in the late 1940s and 
1950s. Qualifications can, of course, be offered. But it would not be easy to find 
any recent field of active public policy in which intellectuals have played quite 
so formative a part as in the formation of recent British policy towards Africa. 

The foundations. for their influence were laid in the 1920’s. The two most 
influential figures in the formation of British policy in Africa at that time were 
(appropriately enough in view of the main groups which had been concerned 
with Africa) an outstanding former Governor—Lord Lugard—and a great 
missionary leader—Dr J. H. Oldham. Lugard had played a considerable part in 
the establishment of British rule in Nyasaland, in Kenya, in Uganda and in 
Nigeria. He was the most notable exponent of the doctrine of indirect rule which 
became the vade mecum for almost every British colonial administration in 
Africa. He had been Governor of Nigeria. He was the author of that seminal 
book The Dual Mandate in British Tropical Africa, and he became British 
member of the Permanent Mandates Commission. Oldham was Secretary of the 
International Missionary Council and presiding genius of its London head- 
quarters at Edinburgh House. Both men made it their business to establish con- 
tact with those university people who were beginning to take an interest in 
Africa. Amongst the most important of these was Miss Margery Perham who in 
the post-war years was to become the doyenne of British ‘experts’ on Africa. 
When Lugard and Oldham were joined in the 1930s by a third figure, the out- 
standing Indian Governor Sir Malcolm (later Lord) Hailey, he (Hailey) moved 
into similar circles and produced the first edition of his mammoth African 
Survey. The vehicle for much of this cooperation was the International African 
Institute, which in the post-war years came to be dominated—and this was 
symptomatic of a very much wider process—by academics. 

These developments set the pattern. They were, as it happened, paralleled in 
political circles by the development within the British Labour movement of the 
Fabian Colonial Bureau. This reached its apogee upon the Labour victory in 
1945 in the appointment of Mr Arthur Creech Jones as Secretary of State for 
the Colonies. No Colonial Secretary knew upon appointment, more about 
Britain’s colonial responsibilities than he did. He welcomed the expert advice 
which his academic friends had to offer. What was more, the critical positions 
in the Colonial Office under Creech Jones were filled by men of like mind. The 
head of the African Department was Mr (later Sir) Andrew Cohen. He too 
was fully in sympathy with the influence exerted by the interested academics— 
witness the platform he gave to them to address the successive Cambridge Con- 
ferences on African administration which he organised. Under him the head of 
the West African department was Mr Kenneth Robinson—a man with the 
qualities and interests which led him before long to become first Reader in 
Colonial Administration in the University of Oxford and then Professor of 
British Commonwealth Affairs in the University of London. 

Not all of this was fortuitous. By 1945 it was plain that many earlier imperial 
ideas had worn thin. New ideas in colonial policy were wanted. In such circum- 
stances those who made it their business to think things through could obviously 
exert a powerful influence. Britain’s experience in the struggle with Indian 
nationalism had had a sobering effect. The ‘die-hard’ ex-Governors who ‘knew 
their India’ had proved uncertain guides. Despite their assertions it was clear 
that millions of Indians really had wanted self-government. Moreover it looked 
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as if Britain’s faith in its machinery for the devolution of imperial power as 
fashioned in the period since the American Revolution was amply justified. The 
basic question—it could be put in a dozen different ways—was now whether 
Britain could do better in Africa than it had in India? 

For the answer recourse was had on innumerable occasions to the universities 
and other related institutions containing interested ‘experts’. Their presence 
was sought on a whole series of advisory councils sitting in London covering an 
extremely wide range of governmental activity in the colonies. Many were 
employed too upon missions in the colonies themselves—on education, medical 
services, road transport, economic policy, local government finance, agriculture, 
game preservation, and so on. In particular, academics were called upon to 
advise on constitution-making and the resolution of political crises. In India in 
the 1920s and 1930s such roles had been the exclusive preserve of the politicians. 
The members of the Simon Commission of 1927-1930, for instance, were drawn 
wholly from the two Houses of Parliament. Such a restriction would have been 
unthinkable in Africa twenty-five years later. It is hard to think of any 
political crisis in British Africa between 1945 and 1960 in which the services of 
a British academic were not employed. Here one interesting point emerges: for 
the most part academics could not hope to act both as publicists and as constitu- 
tion-makers. Miss Margery Perham, for instance, for all her very considerable 
influence, never served on an African political or constitutional mission, largely 
because she was a frequent and influential correspondent of The Times. Profes- 
sors K. C. Wheare and W. J. Mackenzie on the other hand were each employed 
on more than one occasion as constitution-makers, largely because they did not 
seek the publicist’s role as well. 

Together both groups, however, dominated articulate British thinking on 
Africa in the post-war years to the almost total exclusion of others. They can 
take a fair share of the credit for its successes. They may find themselves being 
made responsible too for its occasional naivities. Perhaps these might have been 
fewer had they encountered stiffer opposition. Although European settler inter- 
ests conducted some propaganda, it was never very persuasive; while African ex- 
Governors, unlike their Indian predecessors, remained conspicuously silent, per- 
haps because their guns were spiked by the support which the greatest of their 
number—Lugard and (by adoption) Hailey—had given the academics. As it 
was the academics had an almost clear field. They enjoyed the confidence of 
leading newspaper opinion, and whenever they presented a consensus of opinion, 
British policy was clear and firm.. 

Such a consensus did exist by the middle of the 1950s about constitutional 
changes and political advancement in Ghana and Nigeria. The earlier doubts 
about the exact pace of advance, which were reflected in such friction as did 
exist earlier between British policy and African nationalism in both territories, 
had given way, and by the time Nigeria became self-governing in October 1960 
British policy and Nigerian nationalism were in warm accord. The background 
to Nigeria’s attainment of independence is skilfully surveyed in Nigeria. The 
Political and Economic Background, prepared by the Royal Institute of Inter- 
national Affairs (London, Oxford University Press, 1960. Pp. viii + 141). 

Indecision, however, marked the pundits’ attitude towards British policy in 
central Africa. In the early 1950s they displayed no consensus upon it. Some 
were perturbed at the transfer of so much apparent power to a settler-dominated 
Federation, while others were concerned both about the danger of an advance 
of apartheid opinion northwards from South Africa, and about the poverty of 
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Nyasaland, unless the Federation was established. By the later 1950s this second 
group had decided that it had misjudged the essentials of the situation, and it 
was no coincidence that the Monckton Commission which reported on affairs in 
central Africa in 1960 contained no British academic figure upon it whose chief 
interest could be described as political, because by then it would have been 
extraordinarily difficult to have found one whose mind on central African affairs 
had not already reached a firm conclusion hostile to the continuance of European 
dominance there. It is worth noting the sequel to this tardily achieved consensus. 
In the middle ’fifties despondent British liberals averred that the pass in central 
Africa had already been sold to the European minority there; but by 1960, 
despite the creation of the Federation, both of its northern territories, Nyasa- 
land and Northern Rhodesia, were well on the way to procuring the African 
majorities in their territorial legislative and executive councils which were 
crucial to the replacement of European dominance there by African dominance. 
No one would pretend that other powerful forces were not at work, but in the 
formation of the British reaction to events in central Africa it seems plain that 
no one had a more important influence than those who could claim to have an 
academic interest in them. They had been very largely responsible for fashioning 
a new orthodoxy in British thinking about Africa. 

This is indicated, more particularly, by the recourse which was had in the 
battle for influence over British policy to the writing of books bearing wherever 
possible an academic imprint. A number of these have come from the recently 
established Institute of Race Relations, whose Director, Mr Philip Mason, a 
former member of the Indian Civil Service, had procured a grant from the 
Rockefeller Foundation for a study of race relations in Central Africa. His first 
book, Birth of a Dilemma: The Conquest and Settlement of Rhodesia (London, 
Oxford University Press) was published in 1958. The tale was soon brought up 
to date by a second volume from his Institute called The Two Nations: Aspects 
of the Development of Race Relations in the Rhodesias and Nyasaland by Richard 
Gray (London, Oxford University Press for the Institute of Race Relations, 1960. 
Pp. xviii + 373), and by a further small volume from Mr Mason himself entitled 
Year of Decision: Rhodesia and Nyasaland (London, Oxford University Press 
for the Institute of Race Relations, 1960. Pp. 282). The former deals with the 
years 1918-1953. It is somewhat diffuse in its treatment, and there could with 
advantage have been a more rigorous effort to offer a more coordinated interpre- 
tation of the events of these years. Nevertheless it is a valuable pioneering 
work. There is nothing comparable for any other territory in Africa at this 
period, and Dr Gray has most usefully explored a number of aspects, particularly 
labour problems and the cost of living, which go to make the history of these 
years and their consequences for the present a great deal more intelligible. Mr 
Mason surveys the years 1953-1960 attractively and for the most part com- 
prehensively (though he makes no mention of the significance of the demise of 
the Central African Council). He displays once again his skill in making his 
readers enter into the feelings of the participants in the events he is discussing 
(there is an especially good chapter on the central African emergency of 1959). 
Both books are usefully supplemented by a third produced with the help of the 
same Institute called Race and Politics. Partnership in the Federation of 
Rhodesia and Nyasaland by Edward Clegg (London, Oxford University Press, 
1960. Pp. xii + 280). This is a more coordinated account of the development 
of race relations in the Rhodesias from the mid-nineteenth century onwards, 
and in a chapter on ‘Concepts of Partnership’ has some excellent remarks on the 
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incompatibility between the aim of maintaining European standards and any 
commitment to African advancement. The conclusion is sombre and deceptively 
simple: ‘If the European community wishes to preserve its traditions and cul- 
tural heritage, then it has to erect and preserve artificial barriers separating 
White from Black’. 

This is the thesis of S. Pienaar in his contribution to the booklet he and 
Anthony Sampson have produced for the Institute of Race Relations called South 
Africa: Two Views of Separate Development (London, Oxford University Press 
for the Institute of Race Relations, 1960. Pp. viii + 81). In this Mr Pienaar sets 
forth the new version of the apartheid doctrine by insisting that in South 
Africa there exist different nations who must be allowed to maintain their own 
identity—the Bantu in Bantustans, leaving the rest of South Africa to the 
Whites. Mr Sampson quickly exposes the imperceptiveness of this view by 
pointing out the myopia of the notion that the large numbers of Africans in the 
industrial centres of ‘White’ South Africa could ever be at all realistically treated 
as aliens. In a companion volume Susan Wood writes on Kenya: The Tensions of 
Progress (London, Oxford University Press for the Institute of Race Relations, 
1960. Pp. x + 108). It is, alas, shot through with the naivities of settler liberals. 
She claims that ‘non-racialists’ are a distinct group to be set beside the Euro- 
peans, Asians and Africans in Kenya. She asserts that because ‘informed world 
opinion’ would like to see a successful experiment in multi-racialism ‘it is no 
exaggeration to say that the emerging free nations of Africa must satisfy this 
forum of opinion’. There is a-sense in which the ostrichism of Mr Pienaar and 
Mrs Wood are all of one piece. Their booklets present in short compass, however, 
all the main issues bedevilling Africa from Table Mountain to Mount Kenya, 
and cast a good deal of light upon the personal dilemmas which these involve. 

George H. T. Kimble’s Tropical Africa (Two volumes: 1. Land and Livelihood; 
2. Society and Polity. New York, The Twentieth Century Fund, 1960) runs to 
1100 pages; but it is written in an engaging style and constitutes a landmark 
amongst books upon Africa. There is little original about its contents, and 
specialists can, no doubt, cavil at some of its details, but for an introduction to 
the circumstances and problems of modern Africa between the Sahara and the 
Kalahari it has no rival. It is the first American attempt to do for Africa what 
Lord Hailey did in the two editions of his African Survey. Mr Kimble is not so 
magisterial, but he is a good deal livelier, and his two volumes comprise the best 
‘plain man’s guide’ to Africa which exists. 

Are the American academics repeating the achievements of the British 
academics in recent years in the fashioning of their country’s policy towards 
Africa? The opportunity is obviously there. Apart from the Firestone Company 
in Liberia there are no ‘United Fruit Companies’ in Africa. Nor is there much 
of a missionary nexus. New policies are obviously required, and there is no 
doubt that a few of the most perceptive books on African topics in recent years 
have come from American scholars. The most notable development, however, 
has been the creation of preliminary links between informed opinion on Africa 
and the makers of American foreign policy there. This has come about not at the 
behest of the academics, but at the instance of the State Department. It has 
found expression in the academic education upon African affairs to which the 
younger members of the American foreign service have been subjected in univer- 
sities both in the United States and in Africa itself. The young American 
Consuls and Vice-Consuls—some now Ambassadors and Ministers—scattered 
across the continent are, as a group, amongst the best informed non-Africans 
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now living in independent Africa. No such expertise appears to be required of 
Commonwealth representatives there. From Britain they now come, of course, 
not from the Colonial Office but from the Foreign Office and the Commonwealth 
Relations Office. Neither owns the influence to which the Colonial Office has been 


subject in recent years. It is astonishing how departmentalized the process of 
policy making can become. 
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PHILOSOPHICAL ANTHROPOLOGY AND PRACTICAL POLITICS. F. S. C. 
Northrop. New York, Macmillan Co., 1960. Pp. x + 384. $6.50. 


The easiest way to review this book would be to say that it is both unreadable 
and muddled, and to leave it at that. Both these statements are, it seems to me, 
true. The unreadability comes from much reading of American sociology, and 
from an insensitiveness to the meaning of words. (To go from Montevideo to 
Lima, Professor Northrop tells us, is ‘literally to breathe the cultural climates of 
two different spiritual worlds’.) The muddlement may be illustrated by his 
argument that, since colour is a secondary quality, not actually in the coloured 
object but produced by the impact of light waves on our eyes, it is unscientific 
for politicians to treat black men differently from white men. The reader’s main 
emotion throughout is a kind of irritated incredulity. And yet there are reasons 
why Professor Northrop cannot be dismissed quite so easily as this would suggest. 

In the first place, he has an almost encyclopaedic knowledge. Whether it is the 
neurophysiology of the brain, the special theory of relativity, the sociology of 
jurisprudence, or the political history of Uruguay or Ceylon, Professor Northrop 
can write about it with authority. Secondly, he has a laudable desire to link these 
different departments of knowledge together: to find some general principle which 
each illustrates. Thirdly, his main contention is that students of international 
affairs should pay more attention to the underlying ideologies of the nations they 
study: this may well be true, and a detailed elaboration of it would certainly be 
interesting. But it would need a much more careful and critical analysis than 
Northrop gives us. 

One suspects that the links that Northrop finds between politics and other 
disciplines are often spurious. For example, he tells us that thirty years ago a 
satisfactory definition of ‘nation’ could not be given. Now it can, and here it is: 
‘A nation is any group of concrete, particular human beings who possess in the 
hierarchically ordered neural nets of their brains a similar set of elementary 
trapped impulses (which are the physiological epistemic correlates of consciously 
or unconsciously memorized elementary ideas and postulates) for firing or inhibit- 
ing their motor neurons and thereby mechanistically causing a similar cognitive 
behaviouristic living law response to any given stimulus.’ Does this really add 
anything to the well-worn truism that what keeps a nation together is a common 
stock of ideas and assumptions? 

These assumptions are embodied, Northrop tells us, in ‘the living law’ of each 
nation. For example, Asiatic nations distrust general legal principles: ‘it is 
immoral in the Confucian first-best morality to settle disputes by appeal to general 
rules’; the right course is to get the parties to compromise, and to fall back on 
general principles ‘only as an evil last resort’. This is because ‘according to the 
intuitive philosophy and religion of Asia, whether Confucian, Gandhian, Hindu or 
Buddhist . . . all determinate things are transitory’ and ultimately unreal. ‘The 
Semitic theist, on the other hand, whether Hebrew, Christian or Muslim, tends to 
regard the ultimate and eternal in human nature or things as an ideal determin- 
ate pattern or logos introducing determinate order and perfection into an other- 
wise chaotic and confused world. Hence his tendency to regard the moral man 
as the man of determinate principles and to conceive of the correct method of 
settling disputes and rendering justice as the bringing of all men and cases under 
a determinate code, moral principle or general rule.’ 

This is a fair sample of the kind of connection that Northrop is trying to find 
between political behaviour and underlying metaphysical or epistemological 
beliefs. He goes on to argue that beneath this cleavage is a deeper one: between 
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a reliance on concepts acquired through the senses and a reliance on ‘concepts of 
intellection’, such as mathematical ones. Since modern science and technology are 
based on concepts of intellection, this dichotomy corresponds to that between 
technological and non-technological societies. The epistemology of non-techno- 
logical societies is ‘naive realism’: that is to say, they believe that the real world 
is the one revealed to the senses, and not some underlying dance of electrons, 
which cannot be observed. Hence, when they do (as a second best) fall back on 
general principles, the principles distinguish between man and man by reference 
to ‘the sensed objects of natural-history biology’, such as skin colour or ancestry. 
This results in a law of status. Technological societies, on the other hand, base 
their social distinctions on the more abstract concepts embodied in the law of 
contract. 

Northrop thinks that some epistemologies are demonstrably false. It follows 
that some political ideologies are objectively right, and others wrong. Western 
civilization has not entirely escaped the errors of naive realism. This is partly 
due to the machinations of an unholy trinity, denounced throughout this book, and 
comprising Hobbes, Austin and the Harvard Law School (Northrop is at Yale). 
The initial mistake was to suppose that the ‘imageless concepts by intellection’ of 
Newton’s physics were ‘little imageful concept by intuition billiard balls’ which 
could be ‘directly sensed in the aggregate if not individually’. This led to 
materialism and the delusions of Karl Marx. 

Enough has been said to give the flavour of this book: its curious mixture of 
scholarly detail and dubious generalization, of dispassionate analysis and dogmatic 
advocacy. No doubt there is a connection between political behaviour and under- 
lying metaphysical assumptions; but it is a much more complex one than this sort 
of simple-minded schematism is likely to reveal. 

It should be added that some of Northrop’s specific observations, about Uruguay 
or China for example, are interesting and illuminating. It is paradoxical that a 
book which is chiefly concerned to stress the importance of theory should be 
weakest on the theoretical side. 


D. H. Monro 


DISENGAGEMENT. Eugene Hinterhoff. London, Stevens, 1960. Pp. xi + 445. 
45/-. 

DETERRENT OR DEFENCE. B. H. Liddell Hart. London, Stevens, 1960. Pp. 
x + 257. 30/-. 


The comment that ‘who has Berlin has Germany, and who has Germany has 
Europe’, is as relevant to the cold war stalemate as it was when it was first made. 
The first post-war battle for Berlin (1948-9) was fought when the balance of 
military power rested with the west because the United States had a monopoly 
of the A-bomb, the great deterrent. By 1961 when the second battle for Berlin 
is developing, the balance of power appears to have turned against the west. The 
‘bleep’ of the Soviet sputniks ‘has cracked the foundations of Western defence 
planning’. ‘The gentle “bleep bleep” has been the loudest and most shattering 
blast since the trumpets of Joshua and the shout of his people flattened the walls 
of Jericho’ (Liddell Hart, p. 39). 

Political and military controversy in the west has centred round the implica- 
tions of nuclear warfare for defence planning and the relative merits of policies 
of containment and disengagement. George Kennan, who first formulated the 
concept of containment in his anonymous article in Foreign Affairs in 1947, came 
to a different conclusion when he delivered his Reith lectures ten years later. 
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Captain Hinterhoff, formerly of the Supreme Military Council of Poland, critic- 
ally examines a particular solution to the problem facing the west, a solution 
which he feels avoids the dilemma of ‘suicide or surrender’. In Part I of Dis- 
engagement he rejects the status quo, based on containment, as a workable solu- 
tion (pp. 109-114). The dangers of a limited war to preserve the status quo are 
too great, and Western policies are directed in fact towards the reunification of 
Germany, a significant modification of the status quo. Part II is devoted to a 
lengthy analysis of the shift in the balance of power since 1948 and of the 
numerous attempts to find a solution to the German problem which could bring an 
easing of world tension. These proposals are summarised in detail in a useful 
appendix. In Part III he outlines his blue print for a solution of the conflict in 
Europe. 

The Hinterhoff plan for disengagement involves ‘an interweaving of military 
measures for limited disarmament in a limited area and of political settlement. 
Military measures must precede, not follow, a political settlement, to create an 
atmosphere of détente in which a political settlement can be put into effect’ (p. 
359). It is based on the assumption that no real peace is possible—a peace based 
not ‘upon a delicate balance of mutual terror but upon constructive co-operation 
between East and West’ (p. 112)—unless Soviet troops are withdrawn from 
Germany and Eastern Europe (and perhaps from Rumania and the Baltic States) 
and western troops withdraw to the Atlantic seaboard. The preliminary phase of 
disengagement would be exclusively military; it would be followed by inter- 
dependent military and political measures as political negotiations took place. 
National armed forces in the ‘atom free’ disengaged area would be equipped only 
with conventional weapons and would be subject to international inspiration. 

Captain Liddell Hart is concerned primarily with the tactical and strategic 
implications of the development of the H-bomb and the multiplication of tactical 
nuclear weapons. His central argument (which he has advanced for more than 
a decade) is that ‘old concepts, and old definitions, of strategy have become not 
only obsolete but nonsensical with the development of nuclear weapons’ (p. 66). 
There has been in fact a Copernican revolutign in warfare. He is able to demon- 
strate from an examination of Russian, American and British defence policies 
during the ’fifties that few professional soldiers have grasped the implications of 
this revolution. He points out that nuclear parity has produced nuclear nullity 
and that the deterrent ‘is fading except as a deterrent to its own kind of action’. 
Western tactics and strategy have become obsessed with the dangers of the 
nuclear deterrent and have not yet been adapted to limited warfare or to the 
more subtle forms of aggression, infiltration and pressure. This is the basic prob- 
lem that has to be faced by the defence planners of NATO. 

There is little disagreement between Hart and Hinterhoff on the dangers of 
atomic warfare and of the time-lag in professional military thinking about the 
nature of modern warfare. Hart, however, is more cautious than Hinterhoff in his 
estimate of the value of disengagement as a solution. His doubts about the value 
of disengagement are partly tactical and partly that the proposals do not go quite 
far enough. He would prefer to see the widening and lengthening of ‘this inter- 
space zone of limited armaments’ so that the geographical separation of the 
nuclear armed giants would be increased, and a more rigorous system of inspec- 
tion and limitation of conventional armaments to prevent the introduction of 
shorter range atomic weapons which he regards as a major danger to peace. 

These are two complementary and extremely valuable analyses of the military 
problems facing the west as the status quo is slowly eroded. The west is inclined 
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to cling to this status quo, but, as Walter Lippman has pointed out, Mr Khrush- 
chev conceives of the status quo as the ‘social and economic revolution now in pro- 
gress in Russia, China and elsewhere in Asia and Africa’. This is a very different 
concept. There is a ‘balance of risks’ involved in any military and political choice 
that the west may make, particularly when there is a vital disagreement between 
west and east about the nature of the present status quo. Hart believes that a re- 
organized NATO can provide an effective shield for the west and that the most 
hopeful road to peace lies in a combination of mutual disarmament, and the reduc- 
tion of advanced bases to be used by strategic air forces. A layman wonders 
whether the widening of the atom-free zone by the withdrawal of western forces 
to the Atlantic coast would give sufficient room for bases, and training areas, and 
for the application of the space-force strategy and tactics which Hart envisages. 

Norman Harper 


BALI: STUDIES IN LIFE, THOUGHT AND RITUAL. From the series 
‘Selected Studies on Indonesia by Dutch Scholars’. The Hague, van Hoeve Ltd., 
1960. Pp. xiv + 434. 


Bali enjoys a popular fame out of all proportion to its size. The reputation, 
however, is questionable, and it is doubtful whether Bali gains much from it, 
apart from tourists. True, Bali is an island of radiant beauty, but the picture 
painted by popular imagination which, dwelling on temples, gods, demons, tropical 
skies and bare-bosomed women, obscures the reality which is far more complex, 
and a far more worthy illustration of human adjustment to and mastery of 
environment than the popular picture would have us believe. 

Bali is of great importance to the student of Indonesian history and culture: it 
has a rich literary tradition of its own; in Bali the major part of the corpus of 
Old Javanese literature has been preserved; and the traditional Balinese religion, 
that of Ciwa-Buddha, together with earlier forms of religion still extant, provides 
a mass of material for the study of the process of acculturation. Further, a study 
of Bali is of value as a guide to the study of pre-Islamic Javanese society, for 
many of the features of Javanese society lived on in Bali after the victory of 
Islam on the mainland, in much the same way as an important part of the Indian 
Buddhist tradition lived on in Tibet after the demise of Buddhism in India. 

For all these reasons then, and many others beside, Bali, Studies in Life, 
Thought and Ritual is to be welcomed to its place in the translation series of 
selected studies on Indonesia. The majority of the articles are pre-war, and, in 
fact, one of the aims of the editors has been to make more generally accessible a 
sampling of the work of Dutch scholars, such as Goris, Grader and Korn, who 
have contributed substantially to the field of Balinese studies. It is difficult for a 
sampling of this kind to be satisfying and certain of the chapters would be of 
interest only to a specialist, but the general introduction by Swellengrebel is of 
particular value as a masterly survey of the whole field of Balinese culture and 
history, indicating not only the wealth of the Balinese social and religious tradi- 
tion, but indicating its importance for Indonesian history in the wider sense. Other 
essays of particular interest are (of Goris) The Religious Character of the 
Village Community, the Position of the Blacksmith, (of Korn) The Consecration 
of a Priest, and (of Franken) The Festival of Jayaprana at Kalianget. These, 
together with the essays of Grader on the Irrigation system in the Region of 
Jembrana, and The State Temples of Mengwi, reveal the extraordinarily complex 
system of overlapping patterns of social organisation that constitutes Balinese 
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social life. Another particular virtue of the book, and of the series generally, is 
the splendid wealth of bibliographical references, which alone would justify the 
book’s appearance. A question frequently raised, but not discussed in this book, is 
why Islam has never made any significant inroad on Bali. Professor Fatimi of the 
University of Malaya has an interesting explanation that might not be out of 
place to repeat here. He mentions a popular Muslim identification of the island as 
the abode of the anti-Christ, adding that Arab travellers of the ninth and tenth 
centuries mentioned the existence of the island which they called Barata’il, pre- 
sumably after its prominent mountain and lake. They heard musical airs coming 
from the enchanted island, but dared not go near it for fear of the anti-Christ. 
So, to this day, Bali has remained outside the fold of Islam. 

Despite its qualities, the book must be accepted with certain reservations as to 
the limits of its authority, particularly those sections dealing with sociological 
description and analysis. Geertz has pointed out the theoretical short-comings in 
this field of such Dutch writers as Korn (see above), who, he points out, chose a 
community for study, not so much on the basis of its representativeness in a 
statistical sense, but rather because it was held to show prototypical forms and 
patterns in a relatively uncomplicated and undistorted fashion. This approach, 
Geertz adds, has lost favour, since it was based on a dubious theory of social 
change, for social anthropologists now realize that the traditionalism of certain 
communities is as frequently liable to interpretation as an adaptation to peculiar 
environmental circumstances as to a persistence of earlier and more fundamental 
patterns.’ 

Bali, Studies in Life, Thought and Ritual, then is of great value as a compen- 
dium of much that has been achieved in Balinese Studies, but many of its pre- 
suppositions, analyses and conclusions may well be obsolescent, if not already 
rendered out of date by contemporary research. The study of Bali still faces an 
open future. 

A. H. Johns 


THE DE GAULLE REVOLUTION. Alexahder Werth. London, Robert Hale, 
1960. Pp. xiv + 404. Australian price 37/3d. 


It is a tribute to Mr Werth’s perceptiveness that his analysis of the French 
political situation of 1958-60 has not in any way been rendered obsolete by the 
events of 1961. Quite the contrary, in fact; this year’s Algerian revolt and its 
ignominious ending have the air of being merely appendices to this book, and 
The de Gaulle Revolution can take its place within the series of Mr Werth’s 
distinguished political reporting as a wholly adequate successor to The Twilight of 
France and France 1940-1955. Its texture is uneven; parts of it have clearly 
been transcribed directly from notebooks, and in places the syntax is telegraphic; 
elsewhere, as in the commentaries on election results, the raw material has been 
more carefully ‘worked over’, to considerable profit. But the total effect is convinc- 
ing. Mr Werth’s knowledge is, as always, comprehensive. At each point in the 
headlong narrative there is left a comet’s-tail of footnotes, figures, potted bio- 
graphies, and selections from the French press. His analysis of the Constitution 
of the Fifth Republic is a nice blend of the legalistic, a sort of plain man’s juris- 
prudence, and the factual, with a digest of the way in which General de Gaulle’s 


1. Geertz, C. Form and Variation in Balinese Village Structure. The American 
Anthropologist, Vol. 61, p. 1011, 12. 
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government has made use of its powers under certain potentially explosive 
Sections of the Constitution. 

Yet somehow the picture is too sombre. Mr Werth emphasises the personalist 
theatricality of de Gaulle’s ‘Address to the People’ in the Place de la République 
just before the Referendum on the Constitution, and sardonically notes the neo- 
Fascist pattern—6,000 of ‘the people’ present by printed invitation, and 100,000 
demonstrating for a ‘No’ vote outside the police cordon. He draws attention to the 
absolute and public hostility of the 190,000 primary school teachers, the first such 
consolidation of the teachers since the early days of the Second Empire; and in 
the best of his analytical set-pieces he describes the extraordinary results of the 
1958 elections as an almost total victory for the Right. He depicts de Gaulle as 
being in uneasy and imperfect control of a two-headed monster, on the one 
shoulder a chambre introuvable like that of 1815 or 1871, and on the other a 
‘Gaullist’ (and extra-parliamentary) ministry of ultras and Right-wing techno- 
crats. But at the same time he acknowledges that it is de Gaulle’s government, 
and universally taken to be so in France; and if the elections returned the more- 
or-less classical Right, and the ministries are filled with old Vichyites, and with 
ultras and colonels who have manoeuvred themselves into power partly through 
the prestige of de Gaulle’s name, the 1958 Referendum was a vote for de Gaulle 
himself, not for the others—and his personal majority far outweighs theirs. The 
principal weakness of Mr Werth’s book lies in his consistent undervaluation of 
the psychological strength of the Gaullism of the late ’fifties, and of the degree to 
which de Gaulle himself is conceived as standing apart from the Gaullists and 
half-Gaullists. To the ‘Yes’ voter in the 1958 Referendum, on Mr Werth’s own 
showing, de Gaulle represents more than simply a middle course between the 
excesses of Left and Right, and the concepts of gloire and grandeur can transcend 
the rhetoric of ambitious Fifth Republicans. In 1848 Mr Werth might have been 
one of those observers who failed to recognise Bonapartism as a serious political 
force. 

In The de Gaulle Revolution the only factor not subjected to Mr Werth’s 
searching scrutiny is de Gaulle; he is seen through the eyes of Le Canard 
Enchainé, as ‘Mon-général’, the old Army man with a record of political failure, 
still yearning to play Charles XI, and waiting for the moment when he will be 
enthroned by a coalition of fellow-officers and textile magnates. We get no glimpse 
of de Gaulle the literary intellectual, the Professor of Military History, and 
certainly no glimpse of de Gaulle the post-Hegelian with a well-developed philo- 
sophical concept of the réle of the leader who embodies the ‘national character’ 
and the ‘national will’. 

‘When I speak to you, it is France who is speaking’—This frequent observation 
from de Gaulle’s Free French days has always delighted political satirists, but in 
a sense it is true. The idea of traditional, monarchical, nationalistic France retains 
some of its magic, and, evidently, a vast electoral appeal; and by virtue of his 
birth and education in the Catholic-royalist and military tradition, his profound 
devotion to the ideals of national glory and integrity, and his early and lasting 
enthusiasms for Barrés and Maurras, de Gaulle is qualified to speak for this older 
and perhaps more elemental France. Since 1940 he has been called upon to 
display not the military expertise of Vers l’armeé de métier (1938) but his 
romantic nationalism and the virtuosity of his Delphic prose. However, as he 
reminds us in that vital and much-misunderstood book Le fil de l’épée (1931), ‘the 
true leader develops with the exercise of his craft’; and de Gaulle has passed 
through the Action Francaise and cagoulard entanglements of his London period, 
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through the barely concealed Fascism of the early days of the R.P.F., and through 
the difficult post-war years when it appeared likely that he would be remembered 
Ly historians only as the inventor of a new oratorical style of total ambiguity. 
Perhaps his sense of reality has become sharpened; he says repeatedly in his 
Memoirs that ‘political parties are only categories within the nation’, and it seems 
now that he has learned to recognise which ‘categories’ in France are truly dis- 
ruptive. If they hoped to use de Gaulle for their own purposes, Soustelle and the 
generals must have been astonished to have been treated as ‘categories’ them- 
selves, and perhaps they were surprised at the political vitality in de Gaulle’s old- 
fashioned integral nationalism. 

Mr Werth quotes André Siegfried as complaining that the Constitution of the 
Fifth Republic is outside the republican-parliamentary tradition of France; but 
there is just as much reason for regarding this system of personal rule by a 
leader, who initiates policies and then obtains popular ratification of them by 
plebiscite, with only the sketchiest pretence of consulting a subservient parlia- 
ment, as the real French political tradition since 1800. In de Gaulle’s own view 
it may be the only viable system, at least for as long as the leader continues to 
embody the ‘spirit of France’ and the ‘national will’. But if we have reservations 
about the rule of de Gaulle himself, what can we expect when, after five or ten 
years of the Fifth Republican Constitution, de Gaulle is no longer there, and 
power reverts to an electorate whose only share in public life has been the plebis- 
cite, political parties grown used to virtual impotence, and a press accustomed 
to supervision? 


Austin Gough 


THE SOVIET DEPORTATION OF NATIONALITIES. R. Conquest. London, 
Macmillan & Co., 1960. Pp. xiii + 203. Australian price 49/9. 


Slowly but persistently the historians of the West are assembling the facts of 
Stalin’s reign of terror. Mr Conquest’s book is an important addition to our 
knowledge of Soviet affairs; his subject is the fate of seven minority nations of 
the Soviet Union who were deported en masse from their native lands in Crimea, 
the Caucasus and the lower reaches of the Volga. These nations, most of them 
quite unknown to the average Western European, were the Volga Germans, the 
Karachai, the Kalmyks, the Chechens, the Ingushi, the Balkars and the Crimean 
Tatars. 

The deportations began in August 1941, within two months of Hitler’s attack on 
Russia and during his lightning advance on Moscow and into the Ukraine. The 
first people to be deported were the Volga Germans. Next came the turn of the 
Kalmyks and the Karachai in 1948. Early in 1944 the Chechens and the Ingushi 
were deported and they were followed by the Balkars and Crimean Tatars. These 
Stalinist measures of geno-transportation were carried out in complete secrecy 
and, had it not been for the publication of a retrospective Deportation Decree in 
1946 (a curious idea of legality!), the outside world would never have learned 
of the grim fate of a million and a quarter people of whom, as Mr Conquest 
estimates, half a million died during the long journey to forced labour camps in 
Northern Siberia. 

The true enormity of the crime emerged in a series of revelations that Khrush- 
chev made in his ‘secret’ speech to the Twentieth Party Congress in 1951. Khrush- 
chev revealed the brutal and wholesale deportation of the seven ethnic groups 
from their homes to what he described as ‘far-away places’. A year later five of 
the seven nationalities were officially rehabilitated in a Soviet government decree 
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of 9th January, 1957. The nationalities listed in the Decree were: the Karachai, 
the Kalmyks, the Chechens, the Ingushi and the Balkars. In an explanatory speech 
to the Supreme Soviet in February 1957, the Secretary of the Soviet Praesidium, 
Alexander Gorkin, said that the injustices perpetrated against the five nationali- 
ties would be put right in their entirety (pelnostyu). However, as Mr Conquest 
points out, there will be no such total rehabilitation, nor can there be, for the 
dead cannot be resurrected. In a way it is like rehabilitating the individual 
casualties of Stalin’s purges. In fact, when counting the surviving members of 
the Karachai and Kalmuk peoples, the Soviet authorities found too few of them 
were left to allow for the restoration of their former constitutional position. The 
Karachai, for example, instead of being re-allocated an Autonomous Province of 
their own, as they had until 1944, are to share one with the Cherkess, with whom 
they have no racial affinity, the Karachai being a Turkic people and the Cherkess 
belonging to the Iranian-Caucasian group. The Kalmuks are being given an 
Autonomous Province instead of their former Autonomous Republic. The differ- 
ence is important from the point of view of national prestige. An Autonomous 
Republic has a Constitution, a Council of Ministers and a Supreme Soviet. An 
Autonomous Province has only a ‘statute’ guaranteeing the use of its language 
but is otherwise little different from an ordinary province. 

Whilst a rehabilitation has been attempted in the case of the five nationalities 
mentioned, there is an ominous silence about two other peoples who were also 
total victims of Stalin’s nationalities policy, namely the Crimean Tatars and the 
Volga Germans. It is safe to assume that the Tatars will be left in exile for their 
lands in the Crimean peninsula were, in 1954, transferred to the Ukrainian 
Republic. Similarly it is unlikely, as the author argues, that there will be a 
resurrection of the Volga-German Republic. It is safer and preferable from the 
Soviet point of view to leave the Volga-Germans where they are now, in the Altai 
and Kazakhstan. The lands on the Volga the German colonists opened up from the 
time of Catherine the Great onwards remain in the hands of Russian settlers 
taken there hastily after 1941. 

Mr Conquest’s book is a scholarly reconstruction of the evidence pertaining to 
the deportations of the seven nationalities. But it is also more than that. It casts 
considerable light on the theory and practice of the Soviet nationalities policy. 
As Mr Conquest says, Khrushchev may well condemn the policy pursued by Stalin 
in the matter, but he has never condemned in any way the structure of Soviet rule 
which made the deportations possible. Now, as before, the national minorities in 
the U.s.s.R. depend for their existence upon policy decisions in which they have no 
say. And if the aspirations of a people clash with those of world revolution, in- 
carnate in the government of the Soviet Union, the case against this people would 
be established, and it would once again be subject to deportation measures. 


J. Zubrzycki 


SOVIET POLICY TOWARD THE BALTIC STATES 1918-40. A. N. Tarulis. 
University of Notre Dame Press, 1959. Pp. xii + 276. 


Dr Tarulis, the author of this study of the events leading up to the incorpora- 
tion of Lithuania, Latvia and Estonia into the U.s.s.R. in July, 1940, is himself a 
Lithuanian who witnessed the events which he describes. It is perhaps for this 
reason that, despite the tribute paid in Professor Halecki’s introduction to the 
author’s ‘painstaking scholarly research’ (there are in fact 945 footnotes for a 


text of 256 pages), Tarulis’s book is rather a brief for the prosecution than an 
objective study. 
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The case against the U.s.s.R. is clearly stated and amply documented (although 
the liberal use and uncritical acceptance of the testimony of émigré politicians is 
questionable). Essentially, Tarulis argues that, notwithstanding the Leninist 
theses on the rights of nations to self-determination, the Soviet leaders never 
reconciled themselves to the defeat of the revolutionary movements and the estab- 
lishment of bourgeois republics maintaining a precarious independence, in the 
three Baltic states, formerly parts of the Tsarist empire. They remained deter- 
mined (to quote Izvestia) to ‘gain access to the Baltic coast and replant the Red 
Flag there’ (p. 47). This part-traditional ambition received a major set-back with 
the defeat of the Red Army late in 1918 by a combination of Baltic armies, 
Russian white-guards and foreign interventionists, and the formation of the 
Baltic republics. The 1920 peace treaties with these states were welcomed by 
Lenin as the first sign of a breach in the hostile capitalist encirclement, and 
Russian diplomacy, for the next two decades, was devoted to trying to establish 
Lithuania, Latvia and Estonia as an effective buffer region, at some times by 
drawing them into alliances with the U.s.s.R., at others by keeping them out of 
alliances with any of the West European powers, or by seeking a joint guarantee 
of their independence and territorial integrity from all the major powers. Never- 
theless, the permanent Russian objective of a direct outlet to the Baltic Sea was 
not forgotten, and, after the Soviet-German agreement on spheres of influence in 
August, 1939, the U.s.s.R. took advantage of this dispensation first to impose 
mutual defence treaties on the three states and then (following the Nazi offensive 
on the Western Front in May; 1940) to displace the existing regimes; to replace 
these, illegally, with puppet governments whose sole claim to legitimacy rested on 
faked plebiscites; and finally, by threat of force, to incorporate the whole area 
into the U.S.s.R. 

These facts are indisputable; what can be argued is whether Dr Tarulis’s 
indictment gives all the facts, and whether his interpretation of them is valid. If, 
to Tarulis’s selection, we add the other facts that, in 1918, the Baltic states were 
springboards for the interventionary armies; that, from 1920, these states were 
believed by the Russians (and probably with justice) to be centres of anti-Soviet 
espionage and intrigue; that their regimes were extremely right-wing and that 
the Communist movements were suppressed; that they were trying to play off 
both sides in the European power conflict to their own advantage, and often leant 
(or so the Russians thought) towards the Germans—all of which is implicit 
rather than explicit in Dr Tarulis’s book—then other interpretations of the 
Soviet action in 1940 become possible and even more likely than the explanation 
in terms of an infamous Communist imperialism. 

The real explanation seems to lie in the reported comments of Stalin and 
Molotov to the Baltic diplomats who, towards the end of September, 1939, came to 
Moscow (at the Soviet demand) to discuss the conclusion of mutual aid pacts: 
‘If you would not acquiesce in our proposal, the Soviet Union would carry out the 
safeguarding of its security in another way, according to its own discretion . . 
We cannot permit small states to be used against the U.s.s.R. Neutral Baltic 
States—that is too insecure ... A German attack is also a possibility. We must 
be prepared in time. Others who were not ready paid the price.’ (Pp. 150, 155.) 
This is standard, understandable real politik: it does not excuse the hypocrisy of 
the gloss of legitimacy for incorporation provided by the faked plebiscites of 
July, 1940, but it is the sort of thing that great powers can be expected to do 
when they feel that their security is threatened. In these terms, then, the death 
warrant of the independent Baltic republics was signed not on August 23, 1939 
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(the German-Soviet Treaty containing the protocol on spheres of influence) but 
on August 2, when the Anglo-French-Soviet negotiations for joint binding 
guarantees of eight or nine European nations (the number is in dispute), includ- 
ing the Baltic republics, broke down; or even in September, 1934, when the 
German and Polish governments refused to join the U.s.S.R. and France in an 
Eastern Pact, towards which the Baltic states were favourably inclined, and 
which would have established a mutual security system in eastern and central 
Europe. Thus, the requirements of national security made it inevitable that the 
U.S.S.R. would make demands on the Baltic states; the dangerous situation created 
by the German victories in France made it likely that these would become more 
extensive; the traditional objective of the Baltic outlet made it improbable that 
a solution such as was offered to Finland would be available to Lithuania, Latvia 
and Estonia, once the initial steps had been taken. 

Dr Tarulis’s book is a useful, if tendentious, account of one small sector of the 
pre-war European power conflict; its factual material is selective, and needs 
supplementing, and its conclusions cannot be accepted without considerable 
reservations. But perhaps its most useful function is to suggest some general 
ideas about the fate of small nations which are caught up, whether for political, 
economic or strategic reasons, in a great power conflict. 

The inter-war experience of the Baltic republics suggests that small nations 
which seek to maintain neutrality by perching on the fulcrum of the balance of 
power inevitably topple off. Either they must accept the protection of one or 
other great power, in which case they are involved in two risks: the possibility 
that both powers or power blocs will claim their allegiance, and that they will be 
turned into a battleground; or the danger that their protector might in a tight 
spot, regard them as expendable. Or their neutrality must be guaranteed by 
both sides in the power conflict, in which case their security rests on the 
continued willingness of both sides to recognise the status quo (in the inter- 
national and not in the internal sense). On Dr Tarulis’s account, it would seem 
that almost the only chance the Baltic states had of maintaining their inde- 
pendence was the Eastern Pact, involving great power guarantees, which the 
U.S.S.R. proposed in 1934, but which came to nothing because of German and 
Polish unwillingness to forego their territorial ambitions in the Baltic region. 
The lesson of this for South-east Asia and the Middle East seems obvious. 

Ian Turner 





THE POWER OF SMALL STATES: DIPLOMACY IN WORLD WAR II. 
Annette Baker Fox. Chicago, University of Chicago Press, 1959. Pp. ix + 211. 
$5.50. 





Dr Fox has come to the exciting conclusion that the chances of a small power 
to resist and survive the demands and threats of a great power are pretty good 
if, for instance, there are ‘massive physical barriers’ to invasion of a small state; 
or if a small state was located at a distance from a ‘direct line’ between the 
belligerents; or if the demanding power suffered from a ‘moral inhibition’ to use 
force. These are three examples of the twenty-two general propositions Dr Fox 
believes will make the survival of small powers possible in a future crisis 
between the remaining giants. Her general rules fall into two categories: one 
set summarizes the general circumstances which may favour the survival of a 
small country; the other set is made up of general instructions for the conduct 
of diplomacy by a hard-pressed small state. These instructions have a strong 
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Machiavellian flavour and, in fact, quotations from Machiavelli’s Prince and 
his Discourses introduce each of the seven chapters of this book. Small powers 
are admonished, for instance, to ‘practice the art of procrastination’; to hold out 
the possibility of concessions ‘at some price and then making the price ex- 
orbitant’; to ‘trade off’ individually trivial concessions to ‘avoid making vital 
ones’, Evidence for the soundness of these propositions is derived from a detailed 
study of the diplomatic and political experiences of five comparatively small 
nations: Spain, Turkey, Norway, Finland and Sweden. The studies are carefully 
documented and make excellent and at times terrifying reading. They are 
extremely interesting as monographs. The position of Finland, to take the most 
dramatic case of the lot, was really hopeless from the start. Sandwiched between 
Russia and Germany, distantly admired and ineffectually loved by the United 
States, Finland’s story is straight Greek drama, with its inevitable ending of 
total failure and destruction. 

But how useful are Dr Fox’s general conclusions? She admits that the foreign 
policy of small powers strongly resembles the thinking and consumption habits 
of Dr Riesman’s average American: They are both ‘other-conditioned’. She 
stresses that a small power’s survival depends upon a totally fortuitous combina- 
tion of strategic, economic and political circumstances over which the small 
power has as a rule no control at all. I would also quarrel with her selection of 
evidence. Why are Holland and Belgium missing from the list? They are not 
even mentioned in the index. Reasons of space? Perhaps. But I rather suspect 
the real reason is that none of the twenty-two rules would have made any 
difference to their position. The basic trouble with this sort of approach is of 
course that no general pattern of behaviour can be possibly extracted from a study 
of five countries each of which occupied a unique strategic and geographical posi- 
tion. I would however like to go on record as adding rule 23 to Dr Fox’s vade 
mecum: in a time like ours a small power must be damn lucky to survive. 

H. A. Wolfsohn 


SOCIAL STATUS AND POWER IN JAVA: Leslie Palmier. London School of 
Economics Monographs on Social Anthropology, No. 20. London, The Athlone 
Press, 1960. Pp. x + 171. Price 30/- stg. 


Though Indonesia has had at least her fair share of the bounty dispensed by 
the area programs of American universities and educational foundations in 
recent years, the bulk of publications resulting from this scrutiny by foreign 
scholars have been institutional studies. In spite of important exceptions, such 
as the work of Clifford Geertz, there has been less attempt to examine specifically 
the social context in which the political experiments of the Republic have been 
set. This is, of course, a matter of degree. Certainly some political studies— 
Herbert Feith’s Wilopo Cabinet is a case in point—have gone well beyond the 
treatment of institutions and political forces, and have considered the social 
bases of power in the Republic. But usually such consideration has been limited 
by the immediate requirements of the political theme. Leslie Palmier’s contri- 
bution to the series of London School of Economics Monographs on Social 
Anthropology is therefore a welcome complement to other works. It presents an 
examination of competing systems of value in the societies of a small town and 
a moderately large town in Central Java. 

Broadly Professor Palmier identifies three status systems: the traditional 
system with its respect for descent, the system deriving from Islamic belief and 
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organization which is seen as having important links with commercial enterprise, 
and the system deriving from a new western type of leadership—the new 
officialdom, political party leadership, trade union leadership. In fact the 
three systems interact. A person of noble descent who normally requires 
deference from those of inferior, but still high, birth may well accept an 
egalitarian relationship with a person belonging to an entirely different 
status system whether deriving from wealth, religious devotion or official position. 
An official of non-aristocratic origins is able, simply because of his position, to 
participate in the status system of the nobility, sometimes even to the point of 
assuming a title. A person of high standing within the religious status system 
might also, because of that position, have a high status in the nation as a whole, 
although the converse would not necessarily hold. And within the one status 
system there are many factors which may affect the actual standing of an indi- 
vidual. 

Palmier is concerned especially with the nobility and its changing fortunes in 
post-revolutionary Indonesia. He examines in detail the effect on individual 
fortunes over several generations of such factors as title, official positions of 
fathers and fathers in law, whether mothers were head wives or secondary wives, 
marriage and kinship, seniority. Before 1942 when the position of Regent was 
hereditary, political power was closely associated with this class. ‘The Mataram 
empire bureaucratized the nobility, and the Dutch continued the process.’ The 
administrative service is no longer based on heredity but traditional status still 
affects the ability to gain appointment. Other factors, naturally, do enter in, 
and in fact always did. As Palmier puts it, even before the revolution official 
promotion depended on ability tempered by birth. His own emphasis is on the 
growing importance of factors other than birth, and the extent to which the 
traditional status system now has to compete with other systems. 

These considerations are important for Palmier’s treatment of the local 
representative council system which he studied in the larger of his two towns. 
He notices that council power, such as it was, was still very much in the hands of 
government servants, but these were ‘new’ officials not drawn from the older 
ruling class. And he draws attention to the fact that even during the colonial 
period the establishment of councils was already changing the character of the 
power exercised by hereditary regents. After the revolution the development was 
hastened. This point, however, may be over-stressed. His own account shows how 
impotent regency councils really were at the time when he was observing them. 
Very few powers had then been transferred to local authorities and their pro- 
ceedings were dominated by the regent who held the position of regional head 
and chairmanship of the executive council. Indeed the position of regent, though 
no longer hereditary, still embodied, and continues to embody, much the same 
type of authority as formerly. In the first place prijaji origin is still an important 
factor in gaining appointment within the administrative service. And secondly 
the fact that the service was once a completely aristocratic preserve is a factor in 
understanding the authority by which the servants of the central government 
are able to command an unforced obedience. The original character of the service 
continues to throw its aura even over those members of the modern service who 
are commoners. It may be wondered therefore whether Palmier does not over- 
emphasize the decline in the importance of status deriving from the traditional 
pattern of Javanese society. At least since the date of his field work—1951-2 
and 1953-4—the attempt to find a solution for the country’s ills by reasserting 
traditional values may possibly have affected some of his general conclusions. 
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This is, of course, a question of deciding where the emphasis should be put in 
generalizing from the material presented. As an account of two individual 
samples the book does dissect concrete relationships deftly. And though the work 
is primarily a technical essay in social anthropology, with the apparatus thereof 
well to the fore in the form of kinship tables and charts of descent, it does 
manage to have its heroes and heroines; the regent’s widow whose insistence on 
ceremonial form frightened off the younger generation, or the ambitious head- 
master who symbolized the unofficial classes which are moving into the preserves 
of power. These and other figures manage to emerge as more than mere abstrac- 
tions. 

J. D. Legge 


JAPAN’S AMERICAN INTERLUDE. Kazuo Kawai. The University of Chicago 
Press, 1960. Pp. 257. 


JAPAN. Sir Esler Dening. London, Ernest Benn Ltd., 1960. Pp. 257. 

Japan provides the scholar with a unique case study in the successful assimila- 
tion of western technical achievements by an oriental country. Her industrial 
revolution, however, was organised from above with the sole aim of making the 
country strong enough to compete with the great powers. This did not, until 
1945, involve a parallel westernisation of the social structure, which remained 
hierarchical, nor of the government, which remained authoritarian. 

The attempt to redress this imbalance came with whirlwind suddenness, when 
General MacArthur sought to impose from without an approximation to 
American standards in a range of activities covering most of the ways in 
which the Japanese organised their lives, ways of thought, and government. 

Both the authors under review try to analyse the complex of tensions inherent 
in recent Japanese history. Professor Kawai examines the Occupation reforms 
in detail and discusses its successes and failures in the light of Japanese 
history, and thought. Sir Esler Dening deals with various aspects of Japanese 
civilisation in a more general manner. The differing standpoint of each author 
is to be noted. Professor Kawai is a Japanese with extensive academic experi- 
ence in the United States, who edited the English language newspaper ‘Japan 
Times’ during the Occupation period. Sir Esler Dening was born in Tokyo in 
1897, and after receiving some of his secondary education in Brisbane, was in 
1915 commissioned from the ranks in the 3lst Battalion A.I.F. After a dis- 
tinguished career in the Japan Consular Service, he served as British Ambassa- 
dor to Japan from 1952-57. Thus with a fluent command of Japanese and most of 
his life spent in the Far East, he is one of the last of the ‘specialist ambassa- 
dors’. 

Professor Kawai assesses the Occupation period as a time when the Japanese 
added more quickly than ever before a whole range of western experience to their 
eclectic culture. He believes that the much publicised ‘reverse course’, in which 
newly independent Japan has shelved certain of the Occupation’s reforms, does 
not indicate that a return to prewar chauvinistic militarism is likely, but only 
that the Japanese have tacitly discarded certain inessential elements imposed 
because they represented the nearest approximation to American institutions 
regardless of differing conditions. 

This was most clearly seen in university education, where American methods 
were applied to Japan in an attempt to obtain egalitarianism. It was seen also 
in the ‘Zaibatsu-busting’ programme, derived from American anti-trust laws, 
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and misinterpreting the prewar role of the Zaibatsu in the rise of militant 
nationalism. These reforms have been partially though not totally revised by 
the Japanese since 1952. The huge number of universities giving full courses 
does not lessen the intense competition for the select few good ones. The 
Zaibatsu have re-formed, but on a smaller scale than before the war, and 
partly restricted by the powerful countervailing element of the trade unions. 

Professor Kawai produces a convincing theory of the dynamics of social 
change in Japan, namely that Japanese attitudes towards change, while 
apparently either conservative or liberal, are more usually pragmatic, and 
that they have simply taken the experience of the Occupation and adapted it 
to their own ends in an undoctrinaire fashion. 

On the other hand one has a suspicion of the doctrinaire in Professor Kawai’s 
own criticism of the present constitution. He is at pains to show the importance 
to the Japanese of the idea of ‘kokutai’ (translated as ‘National Polity’) by 
which the Emperor was the theoretical source of all authority. He maintains 
that the new constitution by making the Emperor merely the ‘symbol of the 
state’ and substituting the doctrine of popular sovereignty, seemed to the 
Japanese to destroy the very basis of the state. He presents the problem as a 
crucial one even today, and maintains that it overshadows in controversial 
importance even the much more well known ‘no armaments’ clause. His argument 
is that the Meiji constitution was based on the theory of a corporate state in 
which all parts had responsibility to all others. This theory, though of western 
origin, could be made fairly easily to fit Japanese conditions. The prewar 
liberals, moreover, adopted the theory of a corporate (or organic) state as a 
weapon against the reactionaries. This was because if the Emperor himself 
was called an ‘organ’ of the state his sovereignty was limited and his nature 
was described in rationalistic terms. The alien doctrine of ‘popular sovereignty’, 
on the other hand, was strenuously repudiated by prewar liberals as dangerously 
revolutionary. Professor Kawai maintains that, had circumstances been more 
favourable in the 1920’s, a more liberal and democratic approach based on 
the ‘organ’ theory might have prevailed. 

It is certainly not surprising, therefore, that the doctrine of popular 
sovereignty in the MacArthur constitution at first met bafflement and resistance 
from many Japanese. But to argue, as does Professor Kawai, that it actually 
prejudices the growth of democracy now, surely underestimates the national 
capacity for adjustment. Indeed, recent public opinion polls indicate that the 
present status of the Emperor is generally accepted. For example in a poll 
conducted by the Tokyo Shimbun on 2nd February, 1959, 75.7 per cent of those 
polled from a cross section of people living in Tokyo, provincial towns and 
villages, thought that the Emperor shouid pe left as a symbol of the state, 
whereas only 11.1 per cent thought that he should be Head of State. Again, in 
a poll conducted by the Mainichi Shimbun on 3rd May, 1960 throughout the 
country, 75 per cent preferred the position of the Emperor as described by th. 
present Constitution to that of the Meiji Constitution; 11.8 per cent thought that 
the Emperor Institution should be abolished and only 7.0 per cent thought that 
the Emperor’s status was correctly described by the Meiji Constitution. 

Sir Esler Dening’s book is more concerned with general description than with 
close analysis of social or political trends. Nevertheless he paints a graphic 
picture of many aspects of life in Japan and his book contains several chapters 
of useful factual information about the political system, economic system, 
population problem, labour, social structure, arts, international relations, etc. 
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He is at his most interesting where he is evidently drawing on his long experi- 
ence of Japan to explain to the westerner how Japanese act in various situa- 
tions; but much of this is fairly well known and one could sometimes wish that 
he had gone deeper. His political attitude is one of cautious support for the 
policies pursued by the Liberal Democratic government, and for the American 
alliance. 

A note in the preface says that the text was in the printer’s hands before 
the mass demonstrations of May-June 1960, and the cancellation of President 
Eisenhower’s visit. Anyone reading the book without being aware that those 
events had taken place would be given few clues wherewith to expect them. 
In a paragraph about the Security Treaty the author confines himself to 
stating the case for Japan’s security being guaranteed by America. The other 
side is dismissed rather too lightly in a way which might lead the reader to 
underestimate its actual strength in Japan. 

Japan’s path towards democracy is a tortuous one, and the best service that 
can be done to the western reader lies in the historical analysis of current 
Japanese attitudes, a test which Professor Kawai passes somewhat more success- 
fully than Sir Esler Dening, in spite of the latter’s almost unique experiences. 

J. A. A. Stockwin 
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